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WORLD ORDER—AN AGENDA FOR LAWYERS 


By P. E. Corserr 


Institute of International Studies, Yale University 


Within the last year the output of designs for perpetual peace has attained 
something like flood proportions. Exhortations on how to make this the last 
war and how to win the peace outnumber the unofficial guides to victory. 
The volume of these publications, and their sales figures, attest a healthy 
general interest in the purposes for which we are fighting and the ways and 
means of achieving them. Inevitably, there is much clash of counsel, and 
some resulting bewilderment among the reading public. But there is one 
characteristic uniformity; whether they describe themselves as mere ‘‘ap- 
proaches”’ to peace, or dogmatically present a fixed “blueprint,’’ most plans 
of post-war settlement advocate curtailment of national sovereignty and 
propose extensive and vigorous supranational organization. 

Only the pathologically reactionary argue any more against the proposi- 
tion that the world needs a closer-knit political and economic structure. 
But in the forms, functions, powers and geographical scope of recommended 
supranational agencies, there is much room for difference. Here lies a field 
for hard intellectual labor, and since man shuns like the devil the exactions 
of independent thinking, there is some tendency on the part of writers to fly 
over it on the wings of emotion and desire. Popular reviewers, indeed, 
when they assess the various peace-manuals, rather encourage this rushing 
of the hurdles. They laud the “passion” of the author’s conviction and 
utterance, as though what is wanted were white heat rather than cool 
thought. Of course there is a place for fervor; but it is probably on the prop- 
aganda level, not on that of political, economic and legal analysis. 

This is not a condemnation of the “all-over” perfectionist designs of 
world order. We owe to the federationists some cogent demonstration of 
past mistakes, and much patient and ingenious work on alternative forms of 
supranational constitution. If they themselves have not recognized the 
remoteness of their projects from the present limits of political possibility, 
they have unconsciously revealed the detailed difficulties of many a dream 
that had strong attractions so long as its content remained vague. Many of 
us, Moreover, would accept world-federation as the ultimate ideal of human 
social organization, particularly if it does not seek to impose a dull uniform- 
ity, but allows, as it may, for the spice of life; and to reject all elaborations of 
the ideal because they are utopian puts a foolish damper on human aspira- 
tion. 

On the other hand, one risk in the perfectionist solutions of the world’s 
problems needs to be guarded against. They invite fanaticism, and they 
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breed intolerance. The ardent believer in federal union insists on that way 
and no other to world peace. Generalizing from the League of Nations ex- 
perience—a brief episode in human history—he spurns any mere association 
of States. He has no patience with those who would break down the vast 
complex of international relations and devise the minimum new machinery 
to serve limited and clearly defined purposes. In so far, therefore, as he wins 
adherents, he adds to the opponents of those less perfect measures which are 
likely to be all that the governments will dare inaugurate. For it does not 
by any means follow that those who can be pushed to the length of federal 
union will easily accept a less drastic subordination of the State to the world 
community. They too are apt to stand on all or nothing. 

It is perhaps normal that reformers should be as intolerant of one another 
as they are of their common enemy, the cohorts of the status quo. If so, 
they are under a duty now, like everyone else, to make an abnormal effort. 
Realism, as well as idealism, is necessary in all thought of the future; and 
which of these has the larger réle to play, it would be hard to estimate. In 
any case, let us have a truce both of scorn for the utopian and of moral con- 
demnation for those who believe in the necessity of balance of power. They 
may have a good deal to offer each other. Any substantial progress towards 
the elimination of force in international relations is going to be extremely 
difficult. It is going to require drastic changes of popular attitude in such 
concrete issues as the independence and the special prerogatives of national 
authorities, tariffs, the sharing of resources, foreign competition, national 
defense, and national welfare. It cannot begin without the most searching 
examination of all the factors that go to determine political decision and the 
most thorough planning of codperative measures in which States may be in- 
duced to join. The time is not one for a competition for favor between moral 
philosophy, geopolitics, economics, political science and law, but for bringing 
all of these systems of thought jointly to bear on the problems that beset us. 

What is the lawyer’s réle in all this? Hitherto he has taken little part in 
the debate. Yet, whether it be thought that the question of peace is one of 
building the proper constitution for world government, or that we should 
proceed rather by defining specific tasks and devising means to get them done 
without stopping to enquire what the necessary bits of machinery add up to, 
legal techniques would seem to be called for even in the early stages of plan- 
ning. Moreover, whatever new institutions may be introduced will have to 
operate in a setting of law. Is that setting one that will be hospitable to 
effective agencies of international collaboration, or will it impede them? 
Surely there is much in the experience of the League of Nations to suggest 
that unaltered legal doctrine imposed a heavily restrictive interpretation 02 
what looked like firm obligations of individual abstention and collective 
action. Is it not incumbent on the lawyer now to scrutinize his stock in 
trade, to see how far it can meet the new demands that seem to be emerging 
among the peoples mobilized against the Axis? 
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Some of our colleagues have openly expressed their opinion that the law- 
yers must wait upon political and upon economic decision. They argue that 
the legal function is solely one of formulation. Let the governments, with 
such instruction from strategists and economists as they may see fit to ac- 
cept, make up their minds what they want. It will then be time enough to 
call in the lawyer to draft the necessary treaties and statutes. As a citizen, 
the lawyer may take a hand in devising plans of international administration 
or in building up an instructed public opinion, but at that stage, so the argu- 
ment runs, he had better leave his technical equipment in his office. 

I have never been able to take this passive view of the function of the 
lawyer as such. It has, however, many and powerful adherents—a fact 
which may explain the excessive resistance that law sometimes offers to so- 
cial change. There is a place for the lawyer and his science even in the 
earliest phases of the legislative process. This is particularly true in refer- 
ence to potential development in the field of international organization, for 
it is a technical legal task to reveal the full inter-relations between interna- 
tional agencies and national institutions. The consequence of constructing 
collective machinery without taking adequate account of its repercussions 
on the laws and conventions of the various States concerned is a subject on 
which the history of the League of Nations is eloquent. To ignore this es- 
sential part of planning, in the expectation that constitutions, laws and 
traditions will perforce adapt themselves, is to risk disillusionment. In the 
case of the League, it was not the national institutions that accommodated 
themselves to the new agencies and procedures at Geneva, but the latter 
which had to be pared down by “interpretation” to conform with the un- 
expectedly stubborn domestic habits of the member States. 

The strongest and most persistent case against the peace settlements of 
1919 is that they had too much politics, too much law, and too little econom- 
ics. In the quarter-century that followed, the economist has everywhere 
come into his own, some would say more than his own. The economic basis 
of power, and the connection between economic factors and peace, have 
become more generally acknowledged if not understood. This is a good 
thing; but in the current emphasis on new economic adjustments in the re- 
lations of States, as well as within States, there is some danger that political 
factors and the need for new legal principles may be underestimated. One 
example may serve to make this clear. Much attention is being given now 
to a more intelligent direction of future international investment, and pro- 
posals are under consideration for a central agency, possibly connected with 
a world bank, to supervise the purposes, terms and security of loans moving 
across national boundaries. Hitherto, the writing upon this subject has had 
little or nothing to say about the changes and developments in international 
and national law concerning the rights and duties of lenders and borrowers 
that must accompany such an innovation if it is to have any chance of suc- 
cess. Is the legal profession doing all that it should to prepare itself, and to 
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prepare the law, for a truer reflection of changing economic demands and 
policy? Is it enough to say that the instruments providing for an interna- 
tional investment agency, and any other organs that the economist may ad- 
vise the statesmen to create, will at one stroke make all the new law required, 
and that the legal profession will have performed its whole office in drafting 
such instruments and afterwards advising any interested client what they 
mean? 

It may be that the governments of the United Nations already have all the 
answers to these and similar questions. On the other hand, it is conceivable 
(shall we say probable?) that they have not, and that their official advisers 
may be keeping an eye even on unoflicial publications in the search for ideas. 

In suggesting an agenda for lawyers who may wish to bring their special 
training and aptitudes to bear on the international problems with which the 
war is confronting us, I propose—at grave risk of frightening off the reader 
—to begin with some items of a very general nature. They are aimed pri- 
marily at those who are inclined to approach peace by way of an “all-over” 
organization. 

Everyone is aware of some pressure for the recognition and implementa- 
tion of a world legal order. There is a demand for an effectively working 
world community, with laws that will be unmistakably proclaimed and con- 
sistently enforced. But some hold that this must be a community of indi- 
vidual human beings, others insist that it cannot be more than a community 
of States, while a third group (probably the largest) fails to distinguish the 
two and demands a conglomeration of incompatible elements drawn from 
both. It is by no means uncommon to find one and the same person joining 
in the demand for universal recognition and enforcement of certain ‘‘fun- 
damental rights”’ of the individual, and yet denying the individual any per- 
sonality in international law and refusing him access to international courts 
in claims against his own or other States. This is perhaps one of the more 
elementary confusions, but it is common enough to suggest the need for 
painstaking legal analysis of the implications of any effort to provide the in- 
dividual with a universally valid bundle of rights. 

A similar uncertainty surrounds the question whether the delegates to any 
deliberative or legislative agency of the world community should be elected 
by direct popular vote and should be responsible to their constituencies, or 
should be appointed by and responsible to their States. Popular repre- 
sentation would seem to presume a world community of individuals in which 
the State becomes no more than a partially autonomous local unit, like the 
units of a federal union; while the other system presupposes the continuance 
of the State as the grouping having most meaning for the individual and 
most power for action. One system works over the State and tends to 
atomize it; the other preserves the State intact and works through it. The 
necessity of building up popular interest in and loyalty to the agencies of 8 
world community argues for the first; while variety of political tradition, and 
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the strength of nationalism, recommend the second. It should not be as- 
sumed that we must go the whole way in either direction; a compromise may 
be both possible and wise. Any compromise, however, needs to be con- 
sciously worked out, the fullest account being taken of its probable conse- 
quences. It should not be a haphazard collection of paper specifications ir- 
reconcilable in practice. 

In the past we have talked loosely about a family, society or community 
of nations, but the concept of community has never found expression in the 
prevailing doctrine as to the nature and authority of international law. If 
it had, the idea that a State is bound only by its own consent, that it is not 
subject to any external authority—in a word, the notorious doctrine of 
sovereignty in its external aspects—could never have achieved its impor- 
tance and respectability. Any advance towards a more effective “rule of 
law’’ in world affairs implies a pari passu clarification of the relation between 
international law and the law of the State. 

The theory of “incorporation,’’ which declares that international law is 


part of the law of England or of the United States, does not touch the heart 
of the problem. If it means that national courts must apply rules concern- 
ing the conduct of States in so far as those rules have been incorporated in the 
national law by legislative act or other process, it says no more than that in- 
ternational law may be a material source of national law. If it means that 
the whole of international law is ipso jure embodied in the national law, it 


carries with it the important limitation that, so far as application by the na- 
tional court is concerned, the rule of international law may be changed at 
any moment by national statute. 

English and American courts hold themselves bound by statute, even 
when it is clearly contrary to a rule of international law. They do their ut- 
most by way of interpretation to avoid such conflict, but where the language 
of the statute is clear they will apply it in spite of its nonconformity with the 
law of nations.? 


1See Picciotto, The Relation of International Law to the Law of England and of the 
United States of America (1915); Potter, ‘‘Relative Authority of International Law and 
National Law in the United States,” this JouRNAL, Vol. 19 (1925), pp. 315-326; Dickinson, 
The Law of Nations (1929), pp. 39-75, with the cases and opinions there cited; Ruth D. 
Masters, International Law in National Courts (1932); Kopelmanas, “Du Conflit entre le 
Traité International et la Loi Interne,’’ Revue de Droit International et de Législation Com- 
parée, 3rd series, Vol. 18, 1937. 

*For Great Britain see The Zamora, [1916] 2 A. C. 77; for the United States, Cook ». 
United States (1933), 288 U. S. 102, 120, and United States v. Payne (1924), 264 U.S. 446, 
448, For the practice in Germany, France and Belgium—which is substantially the same as 
in the English-speaking countries—see Ruth D. Masters, op. cit. The only instance known 
to the present writer in which a constitution has laid down a clear rule that no law contrary 
to a treaty shall be valid is that of the Spanish Constitution of 1931, Art. 65, quoted in 
Mirkine-Guetzévitch, Droit Constitutionnel International (1933) 161 (cited in Pfankuchen, 
A Documentary Textbook in International Law (1940) 41). The Swiss Federal Tribunal 
has, however, declared that the terms of a treaty “doivent primer, en cas de collision, les 
dispositions de la loi Suisse” (cited by Kopelmanas, op. cit., 97). 
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The lawyer commonly explains this by the statement that municipal and 
international law are different and unconnected systems. They are differ- 
ent in character, it is alleged, in that the second is a sort of self-denying 
ordinance deriving what authority it has solely from the consent of its sub- 
jects; they are unconnected in that they rule in entirely separate realms. 
The national court must apply national law; but its decision leaves the ques- 
tion still open in international law. The State injured by the decision may 
still invoke international law against the State from whose court the de- 
cision proceeds. But how is this dualism to be reconciled with “‘incorpora- 
tion’’? 

All law purports to govern the conduct of human beings, even though in- 
ternational law is primarily concerned with the conduct of human beings act- 
ing as agents of those groups we call States. If jurisprudence were a pure 
science obeying the rules of logic, the recognition of international law as the 
law of a community of States would imply a clear-cut subordination of 
municipal law, since obedience to the second in defiance of the first would be 
a denial of community. There could not then be, as Kelsen has demon- 
strated,’ any conflict, since the alleged municipal rule would be not law to the 
extent of its incompatibility with international law. 

This, of course, is the kind of “‘conceptualism” that recent American 
jurisprudence abominates. It becomes a vice where the production of the 
syllogism is taken as conclusive proof of what the lawis. On the other hand, 
lawyers have always prided themselves on their logic, overlooking the mul- 
titudinous lapses of their material; and so long as deduction plays any part 
in the processes whereby the law is “‘discovered,’’ there will be some point in 
exploring the logical consequences of alleged principles. The current scorn 
for reasoning from concepts is an unnecessarily crippling form of intolerance. 

A practical consequence of a monism that established the primacy of in- 
ternational law might be that national courts, in dealing with the rights and 
duties of States, would act as judicial agencies of the community of States 
and declare any offending rule of municipal law to be ultra vires and void. 
This function would be analogous to that performed when they pass upon the 
conformity of acts of national authorities with a national constitution. 
How much this would simplify the enforcement of an international “bill of 
rights” needs no elaboration. 

Such a logical and perfect legal unity is hardly to be counted upon. Two 
useful steps in the general direction may, however, be possible. The first 
might take the form of a collective and official enunciation of the principle 
that no State may plead anything in its constitution or laws to justify failure 
in an international obligation. Some, perhaps many, specialists in inter- 
national law would hold this unnecessary. They would assert that it is al- 
ready a rule in the law of nations, and they might support this contention 
with a line of authority commencing with Secretary Bayard’s letter to Mr. 

* Das Problem der Souveranitdt und die Theorie des Vélkerrechts (1920), pp. 146-147. 
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Connery in 1887,‘ up through the Harvard Research in International Law,5 
to the Permanent Court of International Justice. But the very frequency 
with which the court has felt it necessary to touch on the point ® indicates 
how common the plea of incompatible national institutions still is, and how 
little impression our principle has made on the legal mind. The second step 
—more difficult, but still not beyond the limit of reasonable hope—might be 
a collective declaration of a positive duty in addition to the negative one 
just stated. This would be a duty for every State to bring its laws and in- 
stitutions into harmony with its obligations under international law. Here 
again is something which at first glance may seem a little superfluous. Is it 
not necessarily implied in the negative duty? In reality, it goes a long way 
further. The first step merely makes it clear beyond dispute that interna- 
tional obligations are not dependent for their validity and enforceability on 
the absence of incompatible national laws and institutions. The second 
adds a new duty—to delete from the national statute-books all laws and 
regulations the application of which would constitute a breach of interna- 
tional law or would even seriously impede the performance of an obligation. 
So far as the first is concerned, the State might maintain any laws and insti- 
tutions it pleased, provided it did not make them an excuse for violating the 
law of nations; the second makes it mandatory to repeal offending laws.” 
The object of course would be to avoid that frequent cause of international 
dispute—the invasion of the right of other States by officials carrying out na- 
tional laws. 

We can safely leave to the scholars, for elaboration when the times are 
more propitious, such questions as: If international law is to be regarded as 
the law of a world community, having an objective validity independent of 
the consent of any particular State, what is the source of its authority? Is 
this source the will of the world community, and if so where must we look for 
the expressions of that will? 

On the other hand, something in the field of theory which calls for imme- 
diate attention is the legal status of war, or more generally, of the use of 
force by States. We have gone on glibly talking about a law of nations 
without seriously combating the doctrine, prevalent not only in foreign 

‘Moore, Digest of International Law, Vol. 2, p. 235. 

5 Responsibility of States (1929), Art. 2, with comment, and Law of Treaties (1935), Art. 
23, with comment. 

*See publications of the P.C.I.J.: Series A, No. 7, p. 19; No. 24, p. 12; Series B, No. 7, 
p. 16; No. 17, pp. 32 and 35; Series A/B, No. 46, p. 167. 

‘In its advisory opinion on the Exchange of Greek and Turkish populations (Series B, 
No. 10, p. 20), the Permanent Court of International Justice declares self-evident the prin- 
ciple “according to which a State which has contracted valid international obligations is 
bound to make in its legislation such modifications as may be necessary to ensure the ful- 
filment of the obligations undertaken.”” The words “necessary to ensure”’ seem to beg an 
important question. As the law of nations now stands, may a State not fulfill its obligation 
by action or abstention contrary to its own law, leaving that law nevertheless still in force, 
unless the obligation is specifically to alter its existing law by repeal or by new legislation? 
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offices but in text-books, that a State may, by declaring war, legalize any 
kind of violation of the so-called rights of another State. The Briand-Kel- 
logg Pact of August 27, 1928, was on paper an outlawry of war as an instru- 
ment of national policy. The surrounding negotiations showed, however, 
that the parties were firmly reserving not only the right of self-defense, but 
the right to decide without appeal what constituted self-defense. Failing 
general submission to some impartial authority empowered to pass on the 
plea of self-defense, the pact could scarcely be said to impose even a legal, to 
say nothing of a practical, limitation on violence by States. A further loop- 
hole, resorted to by Japan in the ‘‘ Chinese incident,’’ was the absence of any 
established rule determining when force constituted war. 

The modern State holds an almost complete legal monopoly of force 
within the boundaries of its authority. It permits self-defense and, to a 
limited extent, the direct defense of property. But it asserts jurisdiction to 
determine whether any given use of force was a proper exercise of these rights 
of defense. The victim of violence has a prima facie case casting on his 
antagonist the onus of proving self-defense. 

It does not follow that because the State has this monopoly of force over 
the subjects of its law the world community must have a similar monopoly 
over States. But considerations which have led to the State monopoly 
may recommend the same principle in the community of States. We shall 
in all probability have to be content, in international law, with a very gradual 
approach to the degree of effectiveness attained by many municipal systems, 
and progress may well depend less upon any formal prohibition of force than 
upon the development of substitutes for it similar to those which have been 
provided in the national domain. The connection between effective law, on 
the one hand, and organized sanctions and organized legislative procedures 
of peaceful change, on the other, is a subject that still offers scope for legal 
study. 

This list of points where the theory of international law seems to call for 
general reconsideration might be prolonged indefinitely. But the connection 
between organization and law suggests the last of the more theoretical items 
which I propose to include. Those who advocate amending the law by the 
enunciation of new duties and rights are often met with the objection that 
it is useless to do this without first establishing the centralized force necessary 
to guarantee the submission of disputes to adjudication and the execution of 
judgment, and without creating a central legislative authority empowered 
to change existing legal situations which impose hardship. Would a broader 
study of the history of legal institutions sustain this objection or not? There 
is some evidence in the development of early communities that agencies may 
gradually evolve to enforce rights and duties legally formulated but at first 
only vaguely sanctioned, and that law may attain a higher level of effective- 
ness than has hitherto been reached in the international field before any 
clearly differentiated legislative authority has emerged. 
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Such an inquiry must of course guard against the temptation to jump from 
premises in the growth of States to firm conclusions in the evolution of a 
universal community. The tendency among designers of world constitu- 
tions is to stress the reduction of distance, the speed and intensity of com- 
munications, and the spread of industrial techniques, as factors of unity, 
while underweighting those diversities of race, language, religion, habit of 
life, social values, political structure, and power, which still impede collective 
organization. It remains true, nevertheless, that, in our Western civiliza- 
tion, law and political organization have spread out from small nuclei to 
widening areas and populations, subordinating in the process highly diverse 
local groups. It is also clear that many of the forces which knitted smaller 
communities into nation-States now operate on a world-wide scale and chal- 
lenge the utility of existing political and economic barriers. The analogy 
between the development of the modern State and the task of establishing 
some elements of world government may not, therefore, be quite the series 
of pitfalls that recent warnings make out. On the contrary, handled with 
objective legal scholarship, it may yield valuable instruction. 

The questions thus far propounded are of a type likely to be despised by 
those who take the view that law is or should be merely a tentative ex post 
facto formulation of principles immanent in the actual practices of individuals 
and groups. They are theoretical and abstract, and to tarry over them, 
especially in these feverish times, is to risk the accusation of living obsti- 
nately in an ivory tower. This view, however, need not be taken as con- 
clusive, nor the accusation as annihilating. Theory, a priori reasoning, 
“conceptual jurisprudence”’ has had all too much influence upon law in the 
past, and has therefore come in for violent attack. As usual, the attack in 
its extreme form aims at the complete abandonment of old methods. But 
theory will survive the onslaught, and will go on playing a considerable part 
in the shaping of precepts that will in turn influence practice, even though it 
be admitted that law is not an end in itself, but only a method of achieving 
ends. 

There is, however, no need to insist that every lawyer must concern him- 
self with this kind of subject. For those who eschew the abstract and theo- 
retical, an abundance of concrete and practical problems present themselves. 
A few suggestions follow. 

Nearly everyone who has anything to say on the organization of peace 
now holds that we can and must have a World Court and that we can and 
must give it obligatory jurisdiction in all disputes between States turning on 
their legal rights and duties. It is commonly recognized that the Permanent 
Court of International Justice rendered good service, and the assumption is 
made that we need simply put it in operation again, with enlarged jurisdic- 
tion and possibly a few improvements of structure. What escapes attention 
is that the composition of the court was a delicate compromise between the 
demand of the greater States for representation and the claim of the smaller 
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States to legal equality, and that the success of the compromise depended on 
election simultaneously in the Council and in the Assembly of the League of 
Nations. Unless, therefore, we assume that the League will be reéstablished 
in more or less the same form, it becomes necessary to devise some other way 
of manning our World Court. 

As for obligatory jurisdiction, there is some ground for hope in the fact 
that more than forty States adhered to the optional clause in the statute of 
the Permanent Court of International Justice. ‘ne most essential condi- 
tion of our reaching such a point again—to say nothing of going beyond it to 
universal obligatory jurisdiction—is, however, the agreement of the United 
States. To accept the jurisdiction of a World Court, ith the reservation 
that a compromis requiring the consent of two-thirds of the Senate must 
precede the submission of any dispute, would not be to confer obligatory 
jurisdiction. It does not fall within the functions of t’ 2 lawyer to persuade 
a legislative body that it can and should approve anv dertaking to submit 
future disputes without retaining a power to prevent submission in any 
particular case; but at least let us be clear about the h»aring of such a pre- 
rogative on the problem of effective international adjudiation. 

The whole question of the survival, composition and powers of the court is 
in the melting-pot. Since that is so, the subject is one for fresh legal study. 
The size of the court; the tenure of its judges; the mode of election; the 
practice of adding ad hoc national judges when one or more of the parties be- 
fore the court has no national on the bench, instead of requiring judges to 
withdraw when their own State is involved; all of these are problems meriting 
further examination. Not one of them can be approached without encoun- 
tering the question how far the principles of detachment and impartiality 
can cede to the political pressure for representation, without jeopardizing the 
judicial character of the court. That is a point at which the lawyer’s 
opinion, based on his knowledge of the working of courts of justice, should 
have some weight. 

When the composition of the court has been satisfactorily settled, and a 
method found of conferring upon it obligatory jurisdiction in cases involving 
claims of right, there still remains a thorny problem in which guidance may 
properly be expected of the legal profession. Everybody knows that the 
bitterest disputes between States—those most likely to lead to war—cannot 
be put to rest by finding and declaring the law applicable. In disputes that 
lead to war one party is usually demanding far more than his rights under the 
existing law. His demand is not for that reason necessarily wrong in a 
moral sense. It may be the expression of a real and urgent human need. 
A similar situation frequently arises between individuals and groups within 
the State. Within the State, however, an adjusting agency—an agency for 
the peaceful change of situations which, though legal, impose what are con- 
sidered inequitable hardships—exists in the legislature. Apart from the 

8 Hudson, World Court Reports, Vol. 1, pp. 47-48, and Vol. 3, pp. 10-11. 
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limited adjustments that may be effected by applying judically established 
rules of equity, the solution of such conflicts is not within the powers of the 
courts. 

Conflicts of this sort occurring between States are currently described as 
‘political’? and “‘non-justiciable.’” They have been generally regarded as 
unsuitable for adjudication in the strict sense. Efforts have been made to 
provide for their settlement by conciliation commissions, and elaborate 
procedures of conciliatidh have been laid down in many bilateral and multi- 
lateral treaties. The fact is, however, that these procedures have almost 
never been used, and experience shows that it is a dangerous illusion to as- 
sume that the problem of “‘political’’ disputes has been disposed of once we 
have elaborated a network of agreements for peaceful settlement. 

The method adopt-d in Articles 15 and 17 of the Covenant of the League of 
Nations fared littlebetter. The Council and Assembly, active political 
bodies authorized to:rieal ‘‘with any matter . . . affecting the peace of the 
world,” were, unlike the specialized conciliation commissions, frequently 
appealed to; but thir failure in cases where a large State had an active 
interest is notorious: Clearly what was wanting in the League system was 
the power to impose a decision which even an overwhelming majority of the 
member-States considered equitable. 

Ultimately the problem of effective settlement is thus inseparable from the 
problem of power. Yet, short of the monopoly of force in an organized 
community of States which this implies, something may be done to reduce 
the occasions of war by expediting and reinforcing the processes of interna- 
tional legislation. These processes, necessary even in the most powerfully 
organized community, afford an avenue of peaceful evolution and avoid ac- 
cumulating bitterness by removing the causes of conflict. One difficulty is 
that the very words ‘‘international legislation” frighten people. ‘‘Interna- 
tional administration,’ on the other hand, is regarded as comparatively 
innocuous. The way of progress may therefore be to encourage the handing 
over of matters of common concern to international administrative agencies. 
In some fields of great importance to the general welfare it has been found 
possible by this method not only to short-circuit the slow and uncertain 
processes of ratification, but even to introduce majority decision." 

The current demand for internationally coérdinated policy and action in 
the post-war economic sphere, to ensure fuller use of resources and a wider 
distribution of wealth, may lead to nothing more than diplomatic agreements. 
If so, we can confidently expect a return to economic nationalism. The 
stabilization of exchange, the stimulation and regulation of international 
capital movements, the reduction of tariff and other barriers to trade, 


*See, ¢.g., Habicht, Post-War Treaties for the Pacific Settlement of International Dis- 
putes (1931). 

10 Articles 3 and 4 of the Covenant. 

4 Riches, Majority Rule in Internationa! Organization (1940). 
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and the international commodity controls, for which many economists 
are now pleading, will require joint agencies with considerable autonomy. 
Those agencies will need power to make decisions binding on States, and 
it is to be hoped that they may even have some means of inducing com- 
pliance. 

It may be that there is more prospect of development along these lines for 
economic than for political adjustments between States. Yet the demand 
for armaments control, for instance, is as vocal and insistent as that for 
freer international trade. Here again we must reckon with the need for 
quick decision and decisive action. In both fields it is safe to predict that 
the margin between mere administration and action of a legislative character 
will have to be slurred. The questions raised for the lawyer are those of 
majority-decision by international agencies, the extended use of old forms 
(administrative agreements, declarations, etc.), or the invention of new 
ones, that permit escape from the paralyzing delays of ratification, and the 
adjustment of national legal doctrine or institutions to these changing re- 
quirements. 

In spite of the long experience we have had of international administrative 
agencies, their legal status is still far from uniform or settled. Relatively 
little thought has been given to the question whether they are to be re- 
garded as corporate entities and, if so, whether under municipal or interna- 
tional law. In three cases, namely, the Bureau of Weights and Measures, 
the Office de Santé, and the Bank for International Settlements, personality 
has been conferred by the lex loci. In 1931, the Italian Court of Cassation 
held that the International Institute of Agriculture was an international 
person, and ‘‘an autonomous union free, as regards its internal affairs, from 
interference by the sovereign power of the States comprising the Union,” and 
this notwithstanding the absence of any clause to that effect in the Conven- 
tion of June 7, 1905.12 Whether or not other national courts would take a 
similar view is pure conjecture. There is no settled doctrine on the matter 
either in international law or in the conflict of laws, and the multitude of 
legal questions which are thus left unanswered was revealed by Neumeyer in 
his Hague lectures on ‘‘ Les Unions Internationales.” * 

The Bank for International Settlements marked a step forward. The 
committee of six lawyers who met in Brussels in December, 1929, proposed 
the following draft: ‘‘The parties recognize that the Bank for International 
Settlements will, from and after the date of its establishment, possess the 


12 Rapisardi-Mirabelli, “ Theorie Générale des Unions Internationales,’’ Hague Academy, 
Recueil des Cours, Vol. 7 (1925), II, p. 376, and Lauterpacht, Annual Digest of Public In- 
ternational Law Cases, 1929-1930, pp. 413-415. A good general study of the subject is 
Rapisardi-Mirabelli’s later work, Il Diritto Internazionale Administrativo, in Fedozzi, Trattato 
di Diritto Internazionale, Vol. VIII, Padova, 1939. 

13 Revue de droit international, de sciences diplomatiques, politiques et sociales, Geneva, Vol. 
2 (1924), pp. 356-362. 
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quality of an international body corporate.” This proposal did not find 
its way unaltered into the final texts; but in the Hague Agreement on Ger- 
man Reparations, January 20, 1930, Article 6, the Governments of Germany, 
Belgium, Great Britain, Canada, Australia, New Zealand, South Africa, In- 
dia, France, Greece, Italy, Japan, Poland, Portugal, Rumania, Czechoslo- 
vakia, and Yugoslavia ‘‘recognize the corporate existence of the Bank to 
take effect as soon as it is constituted in accordance with the statutes an- 
nexed to the law incorporating the Bank.’”’ On the same day the Swiss 
Federal Government undertook, in an agreement with the Governments of 
Germany, Belgium, France, Great Britain, Italy, and Japan, to grant the 
bank a constituent charter, which it bound itself not to alter. The bank 
was duly incorporated under Swiss Federal law on February 25, 1930, and, 
by virtue of the act of incorporation, of the various agreements of January, 
1930, and of subsequent grants by several other States, it enjoys extensive 
immunity from taxation and seizure of assets.» It is thus in the curious 
position of being incorporated by statute of one State but in certain impor- 
tant particulars exempt from the ordinary law of that and other States. 
The meaning of the recognition of ‘‘corporate existence” is doubtful. Quite 
apart from such specific agreement, national legal systems normally recog- 
nize the personality of foreign corporations. The signatory governments, 
in rejecting the draft of the committee of lawyers, clearly showed their un- 
willingness to admit an international law of incorporation. 

Has the time come for the establishment of such a law? To answer that 
question satisfactorily—and the successful operation of the proposed new 
agencies of international coéperation may depend on the answer—it would 
be necessary to examine the experience of existing agencies in order to deter- 
mine how far, if at all, they have been handicapped by ambiguities in their 
status. Such examination might lead to negative results. On the other 
hand, it might reveal not only a need for recognized international incorpora- 
tion, but for a new body of principles to determine the law applicable to the 
transactions of international bodies corporate,'® and possibly for new de- 
velopments in international judicial organization to exercise jurisdiction 
over them. 

It is coming to be regarded as axiomatic that the pre-war trend towards 
direct participation of governments in international trade, accelerated and 
universalized in the course of the war itself, will not go into immediate re- 
verse with the cessation of hostilities. Moreover, even if certain States 
relinquish a large part of their present direction of exports and imports, other 
State monopolies will in all probability continue. Trade between free and 


4 Quoted by Sir John Fischer Williams in “The Legal Character of the Bank for Inter- 
national Settlements,” this JourNAL, Vol. 24 (1930), pp. 670-671. 

18 Texts in Hudson, International Legislation, Vol. V, pp. 1385-335. 

16 Cf. Hudson, ‘‘The Bank for International Settlements,” this JourRNAL, Vol. 24 (1930), 
p. 566. 
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controlled economies will present problems not cnly for the economist but 
for the lawyer. How is a code of fair practice to be established between con- 
trolled, free and mixed economies? What are to beitsnorms? What are to 
be the legal standards of that free access to raw materials and to markets 
promised in the Atlantic Charter? Here lies a wide stretch of something like 
virgin territory for collaboration between lawyers and economists. 

Of this complex of unsettled questions, one has already been the subject 
of considerable legal study and debate. Soon after the last war it became 
obvious that the old rule of immunity for the movable property of States was 
ill adapted to existing conditions. The exemption of State-owned merchant- 
ships and other trading enterprises from jurisdiction to which private busi- 
ness is subject aroused mounting opposition. The courts of some European 
countries attempted a distinction between activities carried on by the State 
jure imperii and those carried on jure gestionis. This, however, furnished no 
uniform criterion, since it depended on the judge’s notion of the “proper” 
functions of the State as a “sovereign” entity. English courts clung to the 
old doctrine of immunity. So did those of the United States, save that they 
asserted jurisdiction over State enterprises set up as distinct corporations.” 

All the efforts of scholars to introduce order into this chaos have thus far 
failed. Official attempts have been similarly unsuccessful. The Brussels 
convention of August 10, 1926, which subjects State-owned merchant-ships 
to jurisdiction, has been ratified by only eleven States, and neither Great 
Britain nor the United States is among them.!* The World Economic Con- 
ference of 1927 recommended: 

That, when a Government carries on or controls any commercial, in- 
dustrial, banking, maritime transport or other enterprise, it shall not, in 
its character as such and in so far as it participates in enterprises of this 
kind, be treated as entitled to any sovereign rights, privileges or im- 


munities from taxation or from other liabilities to which similar pri- 
vately owned undertakings are subject. . . .!® 


This excellent formula made as little impression as the other products of the 
Conference. 

Very close to the recommendation just quoted is the rule proposed in 
Article 11 of the Harvard Research draft— 


A State may be made a respondent to a proceeding in a court of an- 
other State when, in the territory of such other State, it engages in an 
industrial, commercial, financial or other business enterprise in which 


17 Borchard, articles on “Government Responsibility in Tort,” in Yale Law Journal, 
Vols. 34 (1925) and 36 (1927), and in Columbia Law Review, Vol. 28 (1928); Harvard Re- 
search in International Law (1932), ‘Competence of Courts in Regard to Foreign States,”’ 
this JourRNAL, Supplement, Vol. 26 (1932), p. 451, and Fox, “Competence of Courts in Re- 
gard to Non-Sovereign Acts of Foreign States,” ibid., Vol. 35 (1941), pp. 632-640; Eleanor 
Allen, The Position of Foreign States before National Courts (1933). 

18 For the text see Hudson, International Legislation, Vol. 3, p. 1837. 

1® Final Report, League of Nations Document C.E.I. 44, May 24, 1927, p. 23. 


WORLD ORDER—AN AGENDA FOR LAWYERS 221 


private persons may there engage, or does an act there in connection 
with such an enterprise wherever conducted, and the proceeding is based 
upon the conduct of such enterprise or upon such act. 


The Harvard draft, like the World Economic Conference’s recommenda- 
tion, suggests an objective and workable criterion, in which the principle of 
fair competition with private business finds due prominence. This, how- 
ever, is not the only consideration. Ready redress for individuals who suffer 
in tort or in breach of contract from the foreign State enterprise is also im- 
portant. It is difficult to see, therefore, why the Harvard draft does not 
permit jurisdiction when the foreign State is conducting an enterprise not 
open to the private individual in the country where the injury occurs. In 
this respect the Conference recommendaticn seems superior. 

What is needed in this particular question is not so much further research 
as wider appreciation of the study which has already gone into it, and of the 
trend which that study exhibits. A mobilized professional opinion might 
produce beneficent results in a matter which promises to assume heightened 
importance in post-war economic life. 

This list of concrete matters for legal inquiry is no more exhaustive than 
the enumeration of general and theoretical questions that precedes it. It 
may be accepted, however, as sufficient indication that the problems of in- 
ternational organization offer scope for considerable preparatory work by 
lawyers. The very incomplete survey of the field attempted here is offered 
in the hope that it may stimulate some further effort in the profession to 
make ready for the challenge that must come with peace. 


THE SETTLEMENT OF MEXICAN CLAIMS ACT OF 1942 


By HeEerBertT W. Briccs 
Of the Board of Editors 


With the enactment on December 19, 1942, of the misnamed ‘“‘Settlement 
of Mexican Claims Act of 1942,’’! American nationals with claims based 
upon the international responsibility of Mexico for acts or omissions in 
contravention of international law appear likely to receive long-delayed 
satisfaction. Some of the claims are more than 60 years old. Awards were 
made by the United States-Mexican General Claims Commission in favor of 
some of the claimants more than 15 years ago, but to date no money has 
been paid to the beneficiaries of these awards. Various factors appear to 
have made this claims arbitration one of the most dilatory, inefficient, and 
unfortunate in our history. Claimants were notoriously lax in presenting 
evidence to the State Department,? although in some cases they appear to 
have been hindered by the Mexican Government from obtaining necessary 
evidence in Mexico. The preambles to three conventions extending the 
life of the General Claims Commission allege that “it now appears”’ or ‘‘it 
has been found” that the Commission could not hear, examine, and decide 
the claims within the time limit fixed; but Judge Fred K. Nielsen, American 
Commissioner on that court, has pointed out with some vigor that it was 
not the Commission, so much as the failure of American counsel and the 
Department of State, to prepare cases for presentation to the Commission, 
which caused the delay and paucity of decisions. Resignations of Com- 
missioners, protracted delays in replacing them, antagonisms between Com- 
missioners, and lack of coéperation by the Mexican Government were other 
factors contributing to the 19-year delay in effecting a settlement.‘ 

Since the Settlement oi Mexican Claims Act of 1942 is primarily concerned 


1 Public No. 814, 77th Cong., 2nd Sess. S. 2528, Congressional Record, Vol. 88, pp. 9710- 
9713, 9748, 9814, 9840 (daily edition, Dec. 8, 11, 14, 1942). Cf. also Claims of American 
Nationals Against Mexico. Hearings before a Subcommittee of the Committee on Foreign 
Relations, U. 8S. Senate, 77th Cong., 2nd Sess. on 8.2528, June 30, July 1, 2, 6, 10, and 14, 
1942. (Hereafter cited as Hearings.) 

2 Cf. the statement of Mr. Benedict M. English, Assistant Legal Adviser, Department of 
State, before the Senate subcommittee, July 14, 1942: “Despite the fact that the general 
claimants had some 12 years in which to file their evidence, it is now proposed to open up the 
matter again and to give claimants who had 12 years in which to file their evidence and who 
were repeatedly requested and begged to file evidence but who failed to file it, still another 
opportunity to file, thus probably jeopardizing the interests of the claimants who were dili- 
gent and who filed their evidence.”’ Hearings, pp. 142-143. Cf. also information to same 
effect from Department of State, quoted by Hon. Sol Bloom in the House of Representatives, 
Nov. 24, 1942. Cong. Rec., Vol. 88, p. 9415 (daily ed.). It has been pointed out, however, 
that the Commissions and an American Agent directing the gathering of evidence were ac- 
tive during only six or seven years. 3 Hearings, pp. 34-37, 216 ff. 

‘Cf. A. H. Feller, The Mexican Claims Commissions, 1923-1934 (1935), p. 56 ff. 
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with the so-called ‘‘general claims” and “agrarian claims,” it will be well 
to recall briefly the intricate history of attempts to settle them. On Sep- 
tember 8, 1923, the United States and Mexico agreed to set up a three-man 
commission, known as the General Claims Commission, to decide claims 
arising since 1868 (other than those arising from Mexican revolutions) of 
American citizens against Mexico and of Mexican citizens against the United 
States.5 For reasons mentioned above, the original three-year lease of life 
of the Commission was extended to August 30, 1931, when its functions 
terminated. At that date, according to Feller, 2,781 American claims, 
amounting to $513,694,267.17, had been filed against Mexico, 50 of them 
had been disallowed or dismissed, and 89 awards, amounting to $4,607,- 
926.59, had been made; 836 Mexican claims, amounting to $246,158,395.32, 
had been filed against the United States, 4 of them had been disallowed or 
dismissed, and 5 awards, amounting to $39,000 had been made.’? Subse- 
quent to this date the United States and Mexico signed a Convention on 
June 18, 1932, retroactively extending the life of the defunct General Claims 
Commission from August 30, 1931, to (in the event) February 1, 1937, but 
no further decisions were made by the Commission.® 

The Underwood ‘‘ Appraisals.”’ In the meantime, by a Protocol signed 
April 24, 1934, the two governments, stating that it was inexpedient to 
proceed with the arbitration of the undecided claims and that an en bloc 
settlement was premature, agreed that each should appoint a national com- 
missioner to “‘appraise’”’ the claims of both governments and that the two 
national commissioners should later meet to reconcile their appraisals. It 
was further agreed that, upon the basis of the agreed appraisals by the 
national commissioners, the two governments would conclude a new con- 
vention either in the form of an en bloc settlement or “‘an agreement for the 
disposition of the claims upon their individual merits.”” Appraisals which 
the two commissioners were unable to reconcile were to be referred by a 
subsequent agreement (which never materialized) to an umpire for final 
decision.!° 

5 Cf. U. S. Treaty Series, No. 678. 6 Ibid., Nos. 758 and 801. 

7 Feller, op. cit., p. 60. For the decisions of the General Claims Commission, ¢f. three vol- 
umes published by the U. S. Government Printing Office: Claims Commissions, United 
States and Mexico. Opinions of Commissioners under the Convention concluded Septem- 
ber 8, 1923, between the United States and Mexico. February 4, 1926, to July 23, 1927 
(G.P.O., 1927); September 26, 1928, to May 17, 1929 (G.P.O., 1929); October, 1930, to July, 
1931 (G.P.O., 1931). 

8 Cf. U. S. Treaty Series, No. 883. This convention extended the duration of the Com- 
mission two years from the date of the exchange of ratifications. The United States delayed 
ratification, with the result that the exchange of ratifications and the coming into force of 
this convention did not take place until Feb. 1, 1935, almost three and one-half years after 
the Commission had ceased to function. 

* The last decisions of the General Claims Commission are dated July —, 1931. Opinions 
of Commissioners (cited), 1931. 

10 Cf. U. S. Executive Agreement Series, No. 57. This agreement was originally pub- 
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Operations under the Protocol of April 24, 1934, appear to have been 
even less happy than those under the original Convention of September 8, 
1923. The American Commissioner, Mr. Oscar Underwood, Jr., and the 
Mexican Commissioner, Mr. Benito Flores, discussed some of the claims but 
the exact number of appraisals agreed upon by them has not been released. 
Nevertheless, Mr. Benedict English, Assistant Legal Adviser, Department 
of State, informed a Senate subcommittee on June 30, 1942, that appraisals 
agreed upon by Underwood and Flores “‘would total possibly somewhere 
around 110 claims, both Mexican and American, in which they agreed awards 
should be entered, and would include about possibly 1,000 claims that they 
agreed should be dismissed.”’ !!_ Apparently the two Commissioners agreed 
upon only about 36 awards in favor of American claimants." 

Whether because the terms of the Commissioners had expired or because 
of an ‘‘extreme reticence”’ on the part of the Mexican Commissioner,'* the 
two Commissioners, ‘‘ without completing their work, made a ‘joint report’ 
(October, 1937) to the State Department of the claims agreed upon and the 
claims dismissed by agreement of the two agents, including a list of the 
claims discussed but not agreed upon and of the claims not discussed without 
any reasons being appended.” 4 Nevertheless, Mr. Underwood proceeded 
alone to appraise the unagreed American claims against Mexico, subse- 
quently informing the Secretary of State that he had written opinions ‘‘in 
all of the active cases, 1,386 in number,” stating “‘the reasons of fact or of 
law which actuated me in determining meritorious or not meritorious all 
of the claims.” * With a few exceptions, claimants and their lawyers were 
kept in ignorance of the Underwood appraisals of their claims. This policy 
was justified by the State Department on the ground that the Underwood 
appraisals were in no sense binding adjudications under the protocol. On 
March 1, 1940, Secretary of State Cordell Hull wrote to Senator Lundeen 
of these appraisals: 


lished by the Department of State in 1934 as Publication No. 601: “General Claims. Proto- 
col between the United States of America and Mexico, Signed April 24, 1934, Effective 
April 24, 1934.’ In 1935 it was reprinted as Publication 709 with a statement that it had 
been “‘ Ratified by the President of the United States, January 14, 1935. Ratified by Mex- 
ico, November 23, 1934. Ratifications exchanged at Washington, February 1, 1935.” 
There is no indication that the agreement was ever submitted to the Senate for its advice 
and consent, and, despite its ratification by the President, it was republished as a ‘‘ Revised 
Print, Superseding Publication No. 601” in the Executive Agreement Series rather than in 
the Treaty Series. 

11 Hearings, p. 27. Unofficial estimates have placed the number of claims submitted for 
dismissal as “worthless” or “unproven” by agreement of the American and Mexican agen- 
cies, and consequently dismissed by the two Commissioners, as high as 1,500. 

2 Hearings, pp. 21, 82, 228. Statements of F. K. Nielsen and L. H, Woolsey. 

13 Cf. Cong. Rec., Vol. 88, pp. 9419, 9420, 9655 (daily ed., Nov. 24, Dec. 4, 1942). 

4 Hearings, p. 229. Statement of Mr. Lester H. Woolsey. 

45 As quoted by Mr. Benedict English. Hearings, p. 14. 
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The memoranda prepared by the American Commissioner were for 
use by him in connection with the arbitration and possibly by the De- 
partment in connection with later consideration of the claims. Since 
they have not been made public and the claims are still pending unad- 
judicated, I regret that I am not in a position to furnish claimants with 
a copy of the memorandum he may have prepared in connection with 
any particular claim.@ 


Equally explicit was the statement of Mr. Benedict English, Assistant 
to the Legal Adviser, Department of State, before the Senate subcommittee 
conducting hearings on these claims, that ‘It is not the position of the De- 
partment that these appraisals are final and binding’’; that they were ‘‘not 
an adjudication under the protocol, or under any act of Congress’’; and 
that they are simply ‘“‘the opinions of the American Commissioner as to 
what disposition should be made of the cases on which he and the Mexican 
Commissioner did not agree.” 17 Since, however, the Underwood appraisals 
were later used by the United States in calculating the amount which should 
be paid by Mexico to the United States in an en bloc settlement, an attempt 
was subsequently made to transform Mr. Underwood’s memoranda retro- 
actively into final adjudications,'® without disclosing the memoranda either 
to the claimants or to Congress. 

Agrarian Claims: The Lawson ‘‘ Determinations.”’ Before discussing the 
1941 treaty or the 1942 law, reference should be made to the ‘‘agrarian 
claims,” 7.e., claims based on American-owned agrarian properties expro- 
priated by Mexico. The history of attempts to settle these claims is curi- 
ously involved. By a Protocol of June 18, 1932, the United States and 
Mexico agreed that “agrarian claims now pending before the General Claims 
Commission” would be discussed informally by the two governments, and 
‘‘nending such discussion no agrarian claims will be presented to the Com- 
mission for decision, but memorials of cases not yet memorialized may be 
filed in order toregularize the awards of the Commission made upon the agreed 
adjustments.”’!® The Protocol of April 24, 1934, similarly set aside these 
claims for special treatment and stated that, pending the contemplated 
discussions between the two governments, ‘‘no agrarian claims will be pre- 
sented’’ to Commissioners Underwood and Flores, or to the umpire envis- 
aged by that protocol.2° Nevertheless, Mr. Underwood apparently pro- 
ceeded alone to make appraisals of these agrarian claims.?! 

Agrarian claims arising subsequent to August 30, 1927 (and therefore 


16 As quoted by Mr. Lester H. Woolsey. Hearings, p. 81. Italics supplied by Mr. 
Woolsey. 17 Hearings, pp. 82, 83. 18 Hearings, pp. 14, 82, 142. 

1° The Protocol of June 18, 1932, which accompanied the signature of the Convention of 
June 18, 1932 (Treaty Series, No. 883) for the extension of the duration of the General Claims 
Commission, has not been published in either the Treaty Series or the Executive Agreement 
Series. Feller, op. cit., pp. 338-340, prints it with a note: ‘Text furnished by Department 
of State.” Cf. also his comments, ibid., pp. 60-63. 

20 U.S. Ex. Agr. Series, No. 57: First recital. 21 Hearings, p. 81. 
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ineligible for presentation to the General Claims Commission), were the 
subject of a special agreement. By an exchange of notes signed November 
9/12, 1938, the United States and Mexico agreed that the values of Amer- 
ican-owned agrarian properties expropriated by Mexico since August 30, 
1927, be ‘‘determined”’ by a commission to be composed of one representa- 
tive of the Mexican Government and one of the United States Government, 
and, in case of disagreement, by a third person; that, subsequent to the 
‘“‘determinations,’”’ the two governments “will reach an agreement’’ as to 
the amount to be paid by Mexico; and that, commencing May 31, 1939, 
Mexico will pay at least $1,000,000 annually on account.” It was clearly 
contemplated that the national commissioners should meet, deliberate, and 
make ‘‘joint determinations,”’ but there is no indication that the stipulated 
procedure was followed. Instead, Mr. Lawrence Lawson, the American 
Commissioner, proceeded to make his own “determinations” of about 350 
agrarian claims arising between August 30, 1927, and July 31, 1939.% 

The Claims Convention of November 19,1941. The subsequent agreements 
contemplated by the Protocol of April 24, 1934, and by the Agrarian Claims 
Agreement of November 9/12, 1938, were never negotiated because they 
were to have been based upon agreed appraisals (and decisions of unagreed 
appraisals by a third party) which, with a few exceptions, never material- 
ized. However, partially on the basis of the unilateral Underwood apprais- 
als and the Lawson determinations, the United States and Mexico nego- 
tiated in 1941 an en bloc settlement of ‘“‘certain unsettled claims of the 
nationals of each country against the government of the other country.” *4 
By Article I, Mexico agrees to pay the United States $40,000,000 (U. S. 
currency) as the balance due in full settlement of the following claims: (a) 
all claims filed by either government with the General Claims Commission 
established by the Convention of September 8, 1923; (b) all agrarian claims 
of American nationals against Mexico, which arose subsequent to August 
30, 1927, and prior to October 7, 1940; and (c) property claims arising be- 
tween January 1, 1927, and October 7, 1940 “‘involving international re- 
sponsibility of either Government towards the other Government as a 
consequence of damage to, or loss or destruction of, or wrongful interference 
with the property of the nationals of either country.’”’ By Article II, the 


2U.S. Ex. Agr. Series, No. 158, containing notes exchanged Nov. 9 and 12, 1938, and 
April 17 and 18, 1939. Cf. also Compensation for American-Owned Lands Expropriated in 
Mexico. Full Text of Official Notes, July 21, 1938, to November 12, 1938. Department of 
State, Inter-American Series 16. 

*3 Hearings, pp. 74, 187. Statements of Mr. Benedict English. Mr. Lawson’s determina- 
tions have been praised as methodical, painstaking, objective, and impartial by an official of 
the Department of State. Cf. Hearings, p. 144. 

* U. 8. Treaty Series, No. 980. Claims Convention between the United States and Mex- 
ico, signed Nov. 19, 1941. Ratifications exchanged, April 2, 1942. Cf. this Journat, Vol. 
36 (1942), Supp., p. 179. For discussion in the Senate in giving its advice and consent, cf. 
Cong. Rec., Vol. 88, pp. 860-864 (daily ed., Jan. 29, 1942). 
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two governments agree that certain claims are not extinguished by the Con- 
vention, namely, the American oil claims;*> certain defaulted Mexican 
bond claims of American nationals; certain Mexican claims; personal injury 
claims of nationals of either country arising between January 1, 1927, and 
November 19, 1941; and agrarian or property claims arising subsequent to 
October 7, 1940.28 With the exceptions mentioned in Article II, the two 
governments ‘‘reciprocally cancel, renounce, and hereby declare satisfied 
all claims, of whatsoever nature, of nationals of each country against the 
Government of the other, which arose prior to the date of the signing of 
this Convention, whether or not filed, formulated or presented, formally 
or informally, to either of the two Governments.” (Article III.) 

Mexico paid $3,000,000 on the exchange of ratifications and was credited 
with an additional $3,000,000 previously paid under the agrarian claims 
agreement of November 9/12, 1938. The balance of $34,000,000 is to be 
paid in annual instalments of not less than $2,500,000 (Article IV).?7 

Settlement of Mexican Claims Act of 1942. On May 14, 1942, President 
Franklin D. Roosevelt transmitted to Congress a recommendation of the 
Secretary of State enclosing a draft bill providing for the domestic allocation 
of funds received from Mexico under the 1941 Claims Convention.?® The 
hearings on this draft bill before the House of Representatives Committee 
on Foreign Affairs appear to have been completely inadequate,?* but serious 
objections were raised to the State Department bill at hearings conducted 
by a subcommittee of the Senate Committee on Foreign Relations, under 
the chairmanship of Senator Elbert D. Thomas of Utah. The feature of 
the State Department draft *° which aroused most opposition was the pro- 
viso in Section 3 that the secret Underwood appraisals and Lawson deter- 

25 The oil claims are the subject of a special agreement signed the same day (Nov. 19, 
1941) as the Claims Convention. Cf. U.S. Ex. Agr. Series, No. 234: Expropriation of Pe- 
troleum Properties. 

* Art. II continues that except for the oil and bond claims, the claims excepted in Art. II 
“will be the subject of future agreements which the two Governments will conclude as soon 
as possible.” 

27 The first annual instalment of $2,500,000 was paid in 1942. Cf. Department of State 
Bulletin, Vol. VII, No. 179 (Nov. 28, 1942), p. 968. The fund available for American claim- 
ants will include not only the amount paid by Mexico but will be supplemented by $533,- 
658.95 “which is an amount equal to the awards and appraisals on claims of Mexican na- 
tionals against the United States,’ and which is appropriated by Sec. 8 (b) (4) of the 1942 
Act. Cf. Senate Report No. 1615, 77th Cong., 2nd Sess. 

28 Cf. House Document No. 722, 77th Cong., 2nd Sess. The correspondence and draft 
bill are reprinted in Hearings, pp. 205-210. 

29 Cf. Cong. Rec., Vol. 88, pp. 9416, 9418-9419 (daily ed., Nov. 24, 1942). 

30 Mr. Benedict English of the State Department objected to the characterization of the 
bill as ‘an administration measure” or “a State Department project”’ (Hearings, pp. 139- 
143), but in the House of Representatives on Nov. 24, 1942, Mr. Luther A. Johnson of the 
House Committee on Foreign Affairs stated that ‘this bill was drafted by the legal depart- 
ment of the State Department and by the legislating [sic.] drafting branch of the House.”’ 
Cong. Rec., Vol. 88, p. 9422. Cf. also, ibid., p. 9410. 
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minations should be blanketed in as final and binding decisions without 
appeal, or, indeed, without ever having been adjudicated on the basis of 
any treaty or statute. Objections were also raised that the appraisals had 
been made on the basis of only partly pleaded claims and that the summary 
procedure of the Protocol of April 24, 1934, had excluded important evi- 
dence *! (quite aside from the fact that this protocol had not authorized 
“decisions” by the American Commissioner, sitting alone). It was further 
argued that Sections 5 and 10 of the State Department draft were objection- 
able in providing for two new one-man commissions with authority limited 
to the decision of certain claims which had neither been decided nor ap- 
praised, instead of creating a three-man commission with authority both 
to decide the new claims and to hear appeals from appraisals. 

As a result of the Senate subcommittee hearings and some very able work 
by Senator Elbert D. Thomas, a much improved bill passed the Senate on 
October 1,1942,32 but on November 24 the House of Representatives passed 
the State Department draft practically in the form submitted by the Secre- 
tary of State.** Two conference committees were required (and a brief 
filibuster in the Senate), before the House yielded and accepted a slightly 
modified Senate draft on December 8, 1942.* 

The Settlement of Mexican Claims Act of 1942 provides for the establish- 
ment of a domestic American Mexican Claims Commission to be composed 
of three persons.** Within a period of two years the Commission is author- 
ized to examine and render final decisions in eight categories of claims of 
American nationals against the Government of Mexico. All decisions 
are to be in accordance with the applicable provisions of the General Claims 
Convention of September 8, 1923, the Special Claims Convention of Sep- 
tember 10, 1923, or the Agrarian Claims Agreement of November 9/12, 
1938, or, if not within their purview, “‘in accordance with the applicable 
principles of international law, justice, and equity.” (Section 5.) 


31 Cf, Statement of Mr. L. H. Woolsey, Hearings, pp. 81, 229. 

* Cf. Cong. Rec., Vol. 88, pp. 7921-7923 (daily ed., Oct. 1, 1942). 

% Ibid., pp. 9409-9428 (daily ed., Nov. 24, 1942). Cf. also the statement of Senator Ben- 
nett Champ Clark of Missouri that the House “passed a bill simply striking out all after the 
enacting clause of the Senate bill and inserting a canned bill, sent up here by some clerk or 
assistant in the State Department, which he himself had abandoned before the Committee 
on Foreign Relations. He was present when we adopted the amendment, and raised no 
objection, then slipped over to the House and got the House to strike out all after the enact- 
ing clause of the Senate bill and take this canned bill, which was sent up from the State De- 
partment for the purpose of shutting off all these claimants, and was passed by the House 
in that form.” Jbid., pp. 9659-9660 (daily ed., Dec. 4, 1942). 

* For the text of the 1st Conference Report, cf. Cong. Rec., Vol. 88, pp. 9543-9546 (Dec. 
2, 1942); adopted by House, ibid., p. 9615 (Dec. 3, 1942); debated in Senate, ibid., pp. 9652- 
9663 (Dec. 4), 9672-9685 (Dec. 7); 2nd Conference Report adopted by Senate, zbid., pp. 
9710-9713; by House, ibid., pp. 9737-9740, 9748 (Dec. 8, 1942). 

sa The members of the American Mexican Claims Commission are Edgar E. Nitt, of 
Texas, Samuel Marshall Gold, of New York, and Charles F. McLaughlin, of Nebraska. 
Cy. Cong. Rec. (March 1, 1943), Vol. 89, p. 1456. 
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The categories of claims to be decided by the Commission comprise 
(Section 3 (a)): (1-3) three categories of agrarian claims arising between 
January 1, 1927, and October 6, 1940, inclusive, and not previously filed 
with the General Claims Commission or the Agrarian Claims Commission 
(prior to July 31, 1939); (4) all other property claims arising between January 
1, 1927, and October 6, 1940, inclusive, involving the international respon- 
sibility of Mexico (except the oil and bond claims mentioned in the 1941 
Claims Convention); (5) claims or parts of claims which were filed with both 
the General Claims Commission and the Special Claims Commission and 
not yet adjudicated finally upon their merits; and (6) ‘‘ Any claim in which 
a decision was not rendered by the General Claims Commission in conformity 
with the rules of procedure adopted by such Commission.”’*® Except for 
the 6th category, all claims comprised in Section 3 (a) are to be decided 
upon the basis of evidence and written legal contentions presented to the 
Commission and upon the results of any independent investigation the 
Commission may make (Section 3 (c)). 

In addition to the six categories of claims specified in Section 3, the Com- 
mission is authorized (Section 4), in its discretion, to review the Underwood 
and Lawson appraisals, provided any claimant, after receiving ‘‘notice’’ ** 
of the appraisal made in his case, petitions for review. This excellent pro- 
vision allows any claimant to accept an appraisal in his favor as a final award, 
but gives claimants who are dissatisfied their first opportunity for an ad- 
judication of their claims. In rendering decisions upon reviewed appraisals, 
the Commission (stipulates Section 4 (d)) shall decide upon the basis of 
evidence before the Commissioner at the time of the original appraisal and 
written evidence submitted with the petition for review, but, in its discretion, 
the Commission may receive additional evidence in those cases in which the 
Commission is satisfied that certain circumstances made it impossible for 
claimant to obtain and file such evidence.*” 

By Section 6 of the Act ‘“‘the following determinations heretofore made 
with respect to claims on behalf of American nationals against the Govern- 

% Sec. 3 (a) (6) permits the rehearing of the Dickson Car Wheel Co. Claim (Docket No. 
1074) and the International Fisheries Co. Claim (Docket No. 625), which Commissioner 
Fred K. Nielsen pointed out, in dissenting, were not rendered in conformity with the rules of 
procedure of the General Claims Commission. Opinions of Commissioners (1931), pp. 206, 
286. Cf. also Feller, op. cit., p. 59. Sec. 3 (a) (6) will thus permit the rehearing of a case in- 
volving the validity of a Calvo clause. In the draft of S. 2528 which originally passed the 
Senate (Oct. 1, 1942) was a proviso (Sec. 3 (a) (7)) which would have authorized a rehearing 
i{ the North American Dredging Co. Claim (Docket No. 1223) in which the United States 
had filed a motion for a rehearing by the General Claims Commission, but this proviso was 
deleted in conference. Cf. also, Hearings, p. 56. 

% Presumably the “notice” would include a copy of the appraisal and the reasons therefor, 
although the Act does not so state. 

37 The circumstances referred to probably include a Mexican decree or constitutional pro- 
vision allegedly penalizing by loss of citizenship any Mexican who aided an alien in estab- 


lishing any claim against the Mexican Government. Cf. Cong. Rec., Vol. 88, pp. 9419 
(Nov. 24, 1942), 9657, 9659, 9661 (Dee. 4). 
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ment of Mexico”’ are to be regarded as final and binding: (1) the 139 deci- 
sions rendered by the General Claims Commission, except those not rendered 
in conformity with its rules of procedure; (2) appraisals agreed upon jointly 
by Commissioners Underwood and Flores in conformity with the 1934 
Protocol; (3) Mr. Underwood’s unilateral appraisals, except where such 
appraisals are reviewed by the American Mexican Claims Commission 
pursuant to Section 4 of this Act; (4) Mr. Lawson’s unilateral appraisals, 
except where similarly reviewed. There would seem to be no objection in 
principle to these provisions in so far as claimants are willing to accept ap- 
praisals in lieu of an adjudication, although the objection was advanced at 
the Senate subcommittee hearings that, since the $40,000,000 en bloc settle- 
ment was made upon the basis of the Underwood and Lawson appraisals, 
any later allowance of claims disallowed by Underwood or Lawson would 
decrease pro rata the funds available to other claimants.** The force of this 
argument made by holders of awards by the General Claims Commission is 
lessened when it is recalled that the other claimants have had no similar 
adjudication. 

With reference to payments, the Act provides (Sections 8 and 9) that, 
out of funds already paid ** by the Mexican Government to the United 
States Government, claimants in favor of whom awards were made by the 
General Claims Commission, claimants who are beneficiaries of agreed 
appraisals by Commissioners Underwood and Flores, and claimants who 
accept or fail to ask reviews of the unilateral appraisals by either Commis- 
sioner Underwood or Commissioner Lawson shall be paid not more than 
30% of their awards or appraisals, exclusive of interest. As funds are 
available from Mexico, similar payments of not more than 30% are to be 


38 At the Senate subcommittee hearings, Mr. Benedict English said: ‘The point is that 
there is only so much money to be distributed, and the greater the number of claims let in 
the thinner the fund must be spread.’”’ Hearings, p. 142. In this connection, it should be 
mentioned that the American Mexican Claims Commission will have jurisdiction to decide 
about 60 claims which had been filed with both the General Claims Commission and the 
Special Claims Commission (set up by the Convention of Sept. 10, 1923, U. S. Treaty Series, 
No. 676), and which Commissioner Underwood had decided were ‘‘special”’ claims, too late 
for decision by the domestic Special Mexican Claims Commission set up by Act of Congress 
approved April 10, 1935 (49 Stat. 149). These claimants who receive awards by the Ameri- 
can Mexican Claims Commission will therefore be paid from the “general claims” fund set 
up by the 1942 Act rather than the “special claims” fund previously set up. For the history 
and decisions of the ‘‘special claims’ based upon revolutionary damage in Mexico, cf. Feller, 
op. cit.; Hearings, pp. 6-16, 38-43, 65-69, 81; Special Claims Commission, United States and 
Mexico, Opinions of Commissioners (1931); Special Mexican Claims Commission under the 
Act of Congress Approved April 10, 1935: Report to the Secretary of State, with decisions 
. . . (1940) (Department of State Arbitration Series 7). 

89 In 1940 an attempt had been made in Congress to have the United States Government 
pay to American claimants the amounts awarded to them by the General Claims Commis- 
sion, since Mexico had not paid any of the awards against her. The bill (S. 326) was quite 
properly defeated, in the House of Representatives. Cf. Cong. Rec., Vol. 86, particularly 
pp. 6450-6463, 9293-9303, 12120. 
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paid to claimants who receive awards by decision of the American Mexican 
Claims Commission established under the Act of 1942. Subsequent pay- 
ments will be paid pro rata as funds are available from Mexico. Each pay- 
ment referred to above is subject (Section 10b) to a deduction of 5% to 
reimburse the United States for ‘‘expenses incurred.”’ This last stipulation 
was criticized in the hearings before the Senate subcommittee on the ground 
that it was unfair to saddle on the awardees all expenses incurred by the 
United States since 1923 in connection with the claims.*° The bill S. 2528 
as it originally passed the Senate authorized only a deduction from the 
Mexican Claims Fund ‘‘equal to the expenses” of the Commission to be 
established by this Act. In conference, the two branches of Congress re- 
inserted the 5% provision of the State Department draft. 

By the terms of the 1941 Claims Convention and the 1942 Act twelve 
more years may elapse before awards are paid in full; but the Convention has 
removed the claims as a source of international friction and the Act provides 
a method by which claimants will have as equitable consideration as could 
be expected in the circumstances. 

It has been suggested that the method of en bloc settlement, particularly 
if coupled with a subsequent domestic adjudication of the individual claims, 
is preferable to the method of international arbitration. It is not clear to 
the writer whether the drafters of the 1941 Claims Convention had this in 
mind when they stated in the preamble that the two governments were 
“desirous of effecting an amicable, expeditious and final adjustment of 
certain unsettled claims . . . without resort to methods of international 
arbitration” previously agreed to. It should not be lightly assumed, how- 
ever, on the basis of the United States-Mexican claims arbitration of 1923, 
that international arbitrations need be non-amicable or dilatory or that there 
is any peculiar virtue in avoiding the method of international adjudication 
for the settlement of claims of this type. The 1923 arbitration of general 
claims got off to a bad start because the convention which provided for it 
unhappily dispensed with the local remedies rule.*t This, and the short 
period available for filing claims, prevented the possibility of sufficient weed- 
ing-out by the State Department of vexatious claims, and undoubtedly 
added to its difficulties in preparing cases for submission to a commission 
which was required to decide claims on the basis of international law, justice, 
and equity.” 

Let us compare briefly the alternative methods of en bloc settlement and 
international arbitration. In both cases all claims of nationals of one state 

40 Hearings, pp. 17, 36-37, 89, 100. On May 20, 1940, a table was printed in the Con- 
gressional Record showing that Congress had appropriated $3,405,000 for expenses in con- 
ducting the General and Special claims arbitrations from 1925 through 1938. Cf. Cong. 
Rec., Vol. 86, pp. 6459, 6461. 

41U. 8. Treaty Series, No. 678: Art. V. 


4 Feller, op. cit., p. 57, points out that “the two governments proceeded figuratively to 
dump the contents of their claims files on the desks of the Commission.” 
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against the government of the other should be presented to their own State 
Department. If the contemplated method of settlement is an international 
arbitration, it is sufficient for the State Department to weed out claims on 
their face invalid (e.g., because of failure to comply with the local remedies 
rule) and to present to the international tribunal claims which appear prima 
facie to be grounded on international law. Whether international respon- 
sibility exists in a particular case will be decided by the tribunal on the basis 
of international law. If, however, the method of an en bloc settlement were 
generally to be followed, it would be inequitable to ask a foreign government 
to make payments on claims merely because the plaintiff government asserts 
that they appear prima facie valid to it. Nor is there any reason why na- 
tional appraisals of the international responsibility of another government 
should generally be accepted by the latter. If, before the amount of an en 
bloc settlement is determined, agreed appraisals by the two governments are 
necessary, and if, in order to grant just consideration to claimants, a domestic 
tribunal is subsequently necessary in each country, it would seem that the 
traditional methods of international arbitration would in most cases be less 
dilatory and more satisfactory. Moreover, although decisions of domestic 
claims tribunals are not without value to international lawyers, a jurispru- 
dence evolved through decisions of international claims tribunals might be 
more useful in limiting the presentation of vexatious claims and in eliminat- 
ing international friction. 

No discussion of the en bloc settlement of American claims against Mexico 
would be complete without a reference to the larger deal of which this settle- 
ment was only a part. By the Claims Convention of November 19, 1941, 
Mexico obligated herself to pay $40,000,000 to the United States at the rate 
of $2,500,000 a year. By an agreement reached the same day the Mexican 
Government agreed to make a conditional payment of $9,000,000, on ac- 
count, as compensation for expropriated petroleum properties of American 
nationals. At the same time the United States obligated itself to set up a 
$40,000,000 fund to stabilize the Mexican peso; to establish a preliminary 
$30,000,000 credit through the Export-Import Bank to finance Mexican 
highway construction; and to purchase each month at an artificially high 
price some millions of ounces of newly mined Mexican silver.“4 While it 
might thus appear that the United States Government is financing the pay- 
ment of claims by Mexico, the international responsibility of Mexico to 
pay for damage to American nationals has been accepted, and the claimants 
are in a position by the Settlement of Mexican Claims Act of 1942 to receive 
substantial justice—if one disregards the years of unconscionable delay. 

* Cf. Robert R. Wilson, ‘Some Aspects of the Jurisprudence of National Claims Com- 
missions,” this JourNAL, Vol. 36 (1942), pp. 56-76. 

“ Of. “Agreements with Mexico,’’ Department of State Bulletin, Vol. V, No. 126 (Nov. 


22, 1941), pp. 399-403; remarks of Senator Vandenberg, Jan. 29, 1942, Cong. Rec., Vol. 88, 
pp. 862-863. 
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The process by which Latvia, Estonia and Lithuania attained legal sov- 
ereignty is typical and serves as an example of the process whereby other new 
States in post-war Europe came into being. There is no doubt that after 
World War II the important lessons presented by the Baltic case may be 
drawn upon in planning future European international relations. 

The territory of Latvia, which formerly belonged to Imperial Russia, was a 
theater of war up to the very time of its emancipation and was to a great ex- 
tent occupied by Germany. Both Germany and Russia had within the 
borders of Latvia, as well as of Lithuania and Estonia, their “own” co- 
national minorities who had resided there for hundreds of years. The 
German group, constituting 4-5% of the total population, had been in the 
Baltic countries for 700 years. As Teutonic knights, they were the ex- 
plorers and conquerors of these countries, and had remained there as the 
dominating class of gentry and town patricians. The Russians, on the 
other hand, constituting 10% of the Latvian population, were made up 
chiefly of peasantry who resided in the border regions. 

In World War I while the Germans were in military occupation of Latvia, 
especially after the collapse of the Russian Army (August 1917), the German 
minority during the short period of the democratic régime of the Provisional 
Government exerted all its efforts to bring about a union with Imperial Ger- 
many. This was sought on the basis of federative links. 

In September 1917 a special Diet (Landtag) was convoked in Courland. 
The Diet was elected on the basis of corporative ballots, the preponderant 
majority of which consisted of representatives of Baltic barons and German 
higher middle class and a few assimilated pro-German Letts. It is no won- 
der then that this ‘parliament’? was unanimous in favor of approving an 
address to be sent to the German Emperor begging him to take the country 
“under the protectorate and defense of His Majesty the German Emperor 
and the powerful German Reich.”’ A similar resolution was adopted in 
December 1917 by the Town Council of Riga, the capital of the former old 
Province of Livonia, as well as by the gentry of Livonia.! 

Thus the future Latvian State was confronted with a double struggle: ex- 
ternally, against the two great Powers—Germany and Russia, and internally, 

1 Livonia is the eastern and northern part of Latvia bordering with Estonia. In the 
Middle Ages and afterwards the name “Livonia” was often used for the territory of the 


Livonian Order including, in addition to Livonia proper, Estonia and Courland with their 
surrounding districts. 
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against its ‘‘own”’ politically powerful German and Russian national minori- 
ties, which minorities were bolstered by Germany and Russia, more or less 
camouflaged in their background. In this paper we shall refer to those prac- 
tical and political complexities of the question only in so far as they are re- 
vealed in clearly expressed and legally relevant documents, acts, pourparlers 
and conventions. We, therefore, shall omit numerous details pertaining to 
the political and social analysis of the emergence of Latvia as a State and 
shall not dwell upon the previous period of fifty years of the Lettish national 
movement. 

It is noteworthy that the Letts did not make any special demonstration or 
formal claim for national self-determination, especially when they had every 
opportunity to do so during the time when the World War was raging and 
until the advent of the so-called democratic Kerensky Revolution in February 
1917 (March 1917—according to the European calendar) and the collapse of 
the Russian monarchy. ‘True, as early as the spring of 1915, the creation of 
special military units of “Lettish battalions”? (Latviesu Strelnieki), which 
fought loyally in the ranks of Russian armies, was tantamount to the crea- 
tion of a small Lettish national army, but the Russian Imperial Government 
was careful not to assume any obligations for the recognition of Latvian na- 
tional aspirations. However, it was implicitly understood both by the 
Russian Government and the Lettish members of the Duma that some con- 
cession, in the nature of limited home rule, would be granted to the Letts 
when victory was achieved. In the solemn call to the Letts, under the es- 
cutcheon of Imperial Russia, the Russian Government did not undertake any 
formal political obligations—it was merely a call to arms against Germany, 
the common enemy of Russians and Letts. 

As far as the Russian Government was concerned, it did not regard with 
serious suspicion any political intentions of the Letts. For, during the first 
Russian Revolution of 1905, the aspirations of the Letts never exceeded the 
modest request of teaching Lettish in the schools and of establishing some 
sort of cultural autonomy. The Polish and Finnish national movements had 
already begun to clamor for national independence as early as 1905, but not 
one Lettish political party—whether of the bourgeoisie or of the Social- 
Democrats—had ever asked for anything that would serve as a basic point of 
a program leading to the independence of Latvia. The same thing that has 
been said of Latvia can also be said of the Estonian and Lithuanian move- 
ments in 1905-1906. 

During the war, and especially after the occupation of Courland (Western 
and Central part of Latvia) by the German Imperial Army, the Letts began 
to feel the danger of their disappearance, a real national memento mort. 
This fear can be better understood when it is remembered that Courland, for 
three hundred years before its annexation by Russia in 1795, had existed as a 
German-dominated Duchy, having its own external policy and its own 
colonial possessions all over the world, one of them as far as the island of 
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Tobago in the Caribbean Sea. If we couple this fact with the fact that the 
land-owning and hence the ruling class belonged to the strata of German na- 
tionality, then we can appreciate how the Lettish national movement was 
intensified. It is clear, therefore, that the very establishment of the Lettish 
battalions by the Russian Government constituted in the mind of the Lettish 
people a tacit recognition of Latvian home rule. 

But these aspirations for home rule were not fully realized even after the 
outbreak of the democratic Russian Revolution in March 1917, and at the 
most the Letts attained only a regional political autonomy. It was the 
Kerensky Government which introduced regional councils (Semski Soviet) ? 
for Courland and Livonia, both of which constituted the most important 
sections of Latvia. A similar council was established in Estonia (former 
Russian District of Estland). These regional councils were rather of the 
nature of purely territorial organs of local self-government of the whole popu- 
lation (among whom, in Latvia, the Letts were in the majority just as the 
Ests constituted the majority in Estonia). But let it not be assumed that 
they were public bodies of national representatives since they did not have 
the qualifications for attaining that national autonomy which was pro- 
claimed as early as 1905. The Letts were especially concerned by the force- 
ful expulsion of hundreds of thousands of their co-nationals into the interior 
of Russia, an expulsion which was carried out by the headquarters of the 
Imperial Russian Army. 

During the period of the democratic government, Russia established the 
above mentioned councils for Courland, Livonia and Estonia for the purpose 
of bolstering up the weak position of the Baltic nations. The democratic 
government of Russia drew up a detailed statute for the protection of these 
national minorities, promoting the use of their language in the Russian 
courts and the establishment of administrative bodies and schools in Let- 
tish. But before these laws could be completed and promulgated, the Com- 
munist Revolution broke out in November 1917. 

It was under these extraordinarily difficult circumstances, when the dan- 
ger of national disappearance or extirpation faced the Letts as a stark reality, 
and when the German soldiers who participated in the Baltic battles were 
promised that they would be permitted to colonize Latvia in great numbers 
and use the land that was fit for agricultural pursuits, that the national 
movement, at first moderate, was most violently accelerated among the 
Letts. They were no longer satisfied with mere autonomy or home rule and 
now clamored for full independence. 

Having been expelled from their own homeland through the German occu- 
pation and having been compelled by the Russian anti-democratic Bolshevist 


? The word “Soviet”? means Council and is an old notion in Russian public and constitu- 
tional law. The Russian Upper House, under the Czarist régime, was called State “‘Coun- 
cil” —Gosudarstvenny Soviet. On the other hand, an organ of executive character was also 
called Soviet Ministrov, meaning Council of Ministers. 
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régime to follow a course of illegal underground activity, the leaders of the 
Lettish national movement convoked an informal National Council in Valk 
(a town on the borderline between Latvia and Estonia). This took place in 
November 1917. In this National Council all political factions were repre- 
sented, except the extreme Communist leftist and pro-German rightist 
groups. This National Council adopted a resolution to address itself to the 
Allied Powers with the request for help in establishing an autonomous demo- 
cratic State of Latvia, which would include Courland, the southern Lettish 
part of Livonia and the Lettish districts of the former Russian province of 
Vitebsk. A special committee for foreign affairs was appointed with unoffi- 
cial headquarters in St. Petersburg, in which city the diplomatic agents of 
the Allied and neutral countries were still residing. Liaisons of a confiden- 
tial nature were established with various embassies, especially with those of 
England and France. The Ambassador of France (Noulens) declared, on 
January 22, 1918, his sympathy with the aims of the Lettish National Coun- 
cil and promised that these aims would be taken into consideration at the 
coming peace conference. A similar statement was made by the British 
Chargé d’Affaires, Mr. Lindley, in St. Petersburg, on March 1, 1918. 
“Fight for an independent Latvia—I believe you will reach this goal,’’ * said 
he. 

What influenced the attitude of the Allied Powers with regard to the final 
recognition of Latvia de jure was the dual aspect and the somewhat dubious 
future of Latvia as well as of other Baltic States during the transition period. 
On one hand, the Allies wished to put an end to the further strengthening of 
Germany on the shores of the Baltic Sea, with such important harbors as 
Riga, Libau and Windau; on the other hand, the Allies wished to have the 
freedom to choose either to cede the territory of Latvia to new Russia or to 
recognize the independence of a Latvian State, depending upon the condi- 
tions which prevailed at that time. England and France had also to reckon 
with the opinion and influence of the diplomatic representatives of pre- 
Bolshevist Russia, who were still functioning in some countries, especially 
since, in England and France, a movement in favor of an undivided Russia 
was supported by many political circles. The prospects for such a move- 
ment were not clear. Moreover, Latvia, because of its geographic position 
and history, was predestined to be a natural buffer State against any possible 
German expansion, especially in the light of the 700-year-old history of Ger- 
man domination and social oppression in Latvia. 

The negotiations of the representatives of Latvia assumed a favorable 
aspect. Germany then tried to enhance her occupation of the Baltic States 
by promoting fictitious quasi-parliamentary institutions within the frame- 
work of the occupied territory and by actually making these bodies proclaim 


®See J. Seskis, Latvijas walsts izcelsanas (The Emergence of the Latvian State), Riga, 
1921, p.46. The author was one of the most prominent Latvian diplomats and president of 
the Latvian delegation to the Peace Conference of Paris. 
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the ‘‘deliverance”’ of the populations—not mentioning clearly Letts in 
Latvia and Estonians in Estonia—from the yoke of the Russian Czars. 
This development was enhanced by the catastrophic events on the Russo- 
German front, which culminated in the Peace Treaty of Brest-Litovsk on 
March 3, 1918.4 According to this treaty, Russia withdrew her sovereignty 
from the entire territory of Latvia and part of the other Baltic States. The 
Brest-Litovsk Treaty did not cut off entirely Livonia and Estonia from Rus- 
sia, but, after the ensuing expansion of occupation of the entire Baltic dis- 
trict, the United Landesrat of Livonia, Estonia, Riga and the islands of 
Oesel and Moon, decided to request the German Kaiser to give military 
protection to Livonia and Estonia and to support their complete severance 
from Russia. In this way, the creation of a special United Monarchical 
Constitutional Baltic State was proposed, which was to be united in a per- 
sonal pact with Prussia. 

In the meantime, the Lettish National Council, which had its second ses- 
sion in St. Petersburg, adopted a sharp protest against the division of Lat- 
via, against peace treaties which contradicted the national self-determination 
of the Latvian nation, and against all schemes of the military and occupa- 
tional authorities which falsified the national will of the Latvian people. 
Under the pressure of the steadily growing persecutions on the part of the 
Soviet Powers, the Third Session of the National Council (end of June 1918 
in St. Petersburg) saw itself compelled to send a representative (S. Meiero- 
witz) abroad, and to create a special bureau for foreign affairs in Stockholm. 

On the 23rd of October, 1918, a meeting of historical importance took 
place in London between Meierowitz and the then British Minister for 
Foreign Affairs, A. J. Balfour. The important decision reached at this meet- 
ing was the granting to Latvia of de facto recognition. It was at this meet- 
ing that Balfour declared that the British Government had decided to recog- 
nize the National Council (or Assembly) as constituting the Government of 
Latvia, and that this was to be temporary pending the convocation of the 
peace conference. This verbal declaration was confirmed by a note, dated 
November 11, 1918, supplementing the declaration. According to this note, 
the British Government recognized the National Assembly as a de facto in- 
dependent body and Mr. Meierowitz as the unofficial diplomatic representa- 
tive of the Provisional Government of Latvia. 

In this way diplomatic relations were established between England and 
the newly formed State of Latvia. Previous to that, Latvia had no diplo- 
matic intercourse with any States. However, what is even more signifi- 

‘ Art. VI, par. 2, of the Peace Treaty of Brest-Litovsk reads as follows: 

“Estonia and Livonia will likewise, without delay, be cleared of Russian troops and the 
Russian Red Guard. . . . Estonia and Livonia will be occupied by a German police force 
until security is ensured by proper national institutions and until public order has been estab- 
lished. Russia will liberate at once all arrested or deported inhabitants of Estonia and 


Livonia, and ensures the safe return of all deported Estonians and Livonians.”’ Texts of the 
Russian “Peace” (U.S. Dept. of State, 1918, p. 13). 
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cant, as it pertains to the de facto recognition of Latvia on the part of Eng- 
land, is the fact that this recognition (shortly after the collapse of the 
German Army on the Western front) took place before the declaration of 
Latvia’s independence was made public by the newly formed People’s 
Assembly and the Provisional Government. This declaration, dated No- 
vember 18, was worded as follows: 

To the citizens of Latvia! The People’s Assembly of Latvia, which considers itself to be 
the sole bearer of the supreme power of the State of Latvia, declares herewith as follows: 

1. Latvia, which unites within its ethnographic boundaries Courland, Livonia and Lat- 
galia, is an independent democratic republican State. The constitution and the relationship 
to foreign States will be determined in the near future by a Constitutional Assembly, which 
will be elected by universal, direct, equal, and secret suffrage, by both sexes, according to 


the rules of proportional election. 

2. The People’s Assembly of Latvia has established the Provisional Government of 
Latvia as the supreme executive power of Latvia. 

The People’s Assembly of Latvia urges the citizens of Latvia to keep peace and order and 
to assist with all their power the Provisional Government of Latvia in its difficult and 


responsible task. 
Prime Minister of the Provisional Government of Latvia—ULManIs. 
Representative for the President of the People’s Assembly of Latvia—Semaa ts. 


It was one month after Latvia proclaimed its independence that the Red 
Army of the Soviet Republics invaded Latvia. Riga fell, and the Provi- 
sional Government had to flee to Courland, where it was compelled to with- 
draw before the advancing enemy until the territory of the Provisional Gov- 
ernment was confined to the small strip of land around the Baltic harbor of 
Liepaja (Libau). It was from this strip of land that it sought to regain its 
former territory; this was in June-July 1919. Later the Red Army, under 
pressure of the national Latvian army which was supported by the Allies, 
was obliged to retreat. 

Foreign recognition is clearly recognizable in the creation of the State of 
Latvia with its constitutional form of government. 

As already mentioned, the first de facto recognition of Latvia took place on 
November 11, 1918, by England. This was immediately after the collapse 
of the German Army and before the people of Latvia had had a chance to 
express their will as to the form of government they desired. As matters fur- 
ther developed, Latvia, which was solicitous for its own statehood, was more 
concerned about its foreign negotiations than its immediate domestic achieve- 
ments. 

The Versailles Peace Treaty, signed on June 28, 1919, and which went into 
effect on January 10, 1920, makes a further concession to Latvia, inasmuch 
as it elevates the de facto recognition of Latvia to a nearly universal act of 
international law. This is effected by Articles 116, 117 and 433 of the Peace 
Treaty. What is especially significant for the de facto recognition of the 
three Baltic States is the fact that this recognition is connected with certain 
legal consequences, in this case for Germany. Article 433 reads as follows: 
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As a guarantee for the execution of the provisions of the present 
treaty, by which Germany accepts definitely the abrogation of the Brest- 
Litovsk Treaty, and of all treaties, conventions, and agreements entered 
into by her with the Maximalist Government of Russia, and in order to 
ensure the restoration of peace and good government of the Baltic 
Provinces and Lithuania, all German troops at present in the said terri- 
tories shall return to within the frontiers of Germany as soon as the 
Governments of the Principal Allied and Associated Powers shall think 
the moment suitable, having regard to the internal situation of these 
territories. These troops shall abstain from all requisitions and seizures 
and from any other coercive measures, with a view to obtaining supplies 
intended for Germany, and shall in no way interfere with such measures 
for national defence as may be adopted by the Provisional Governments 
of Estonia, Latvia and Lithuania. 


The founding of the State of Latvia affords a good example of the impor- 
tance of recognition in the attainment of statehood. Recognition is one of 
the most important prerequisites in the creation of anew State. Asa matter 
of fact, such recognition precedes sometimes the actual domestic consolida- 
tion of the forces within the State and renders the greatest possible aid to 
the latter. Thus Articles 116, 117 and 433 preceded the establishment and 
consolidation of the Latvian Government: these took place only on July 14, 
1919, 7.e., a month and a half after the peace treaty was signed and the 
de facto recognition of Latvia was proclaimed. This recognition was also 
decisive in subduing the local pro-German putsch of Niedra, which greatly 
endangered the creation of the national State. At the time when these 
articles declared and guaranteed the existence and the rights of the Provi- 
sional Government, this government was leading a very dangerous and pre- 
carious existence, for its power to decree was still hampered by conditions 
due to the putsch, and the country was not yet cleared of the remaining 
German occupational forces and the Russian Red Army, so that it could 
proceed only slowly in the strengthening of order and power. In this way, 
the de facto recognition was not merely a legal sanctioning of the de facto 
status, but it was a powerful impetus toward the creation of the State of 
Latvia. 

After this recognition, a more secure support of the new State might have 
been offered by the Allied Powers. German power was finally broken in the 
entire Baltic region. Germany was compelled to evacuate Latvia in accord- 
ance with the Versailles Peace Treaties which actually had not gone into 
effect at that time. The complete evacuation of Latvia by German troops, 
marauders and hangers-on,—after the conclusion of the armistice with 
Germany on July 3, 1919—brought about in Latvia an internal political 
recovery and a tremendous strengthening of the State against the then 
weakly organized Red Army. Still there was a short period, 7.e., until the 
end of 1919, during which the last uprising of German-Russian invasion 
forces, led by General von der Goltz and afterwards by Bermondt, had to be 
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overcome,° and only in July and August 1920 could the war with both great 
Powers, Germany and Russia, be considered at an end. 

The peace treaties with Germany and Russia further strengthened the 
juridical status of Latvia. In the meantime, help came from France, which 
decided on April 28, 1920, to recognize the de facto existence of the independ- 
ent State of Latvia. This was the result of France’s bitter experience of 
intervention in the Russian Civil War on the side of the opponents of the 
Soviet dictatorship. But it must be stated that this isolated de facto re- 
cognition added very little toward strengthening the situation after Articles 
116, 117 and 433 of the Versailles Treaty had already been published. 

The provisional convention regarding the resumption of relations between 
Latvia and the German Reich, dated July 15, 1920, reads inter alia as fol- 
lows: 

Germany declares itself ready to recognize Latvia de jure as soon as 
one of the Allied Great Powers mentioned in the Peace Treaty of Ver- 
sailles grants such recognition to Latvia. (Par. 2.) 


Article 2 of the Peace Treaty between Latvia and Russia, dated Au- 
gust 11, 1920, reads as follows:’ 


By virtue of the principle proclaimed by the Federal Socialist Re- 
public of the Russian Soviets which establishes the right of self- 
determination for all nations, even to the point of total separation from 
the States with which they have been incorporated, and in view of the 
desire expressed by the Latvian people to possess an independent 
national existence, Russia unreservedly recognizes the independence 
and sovereignty of the Latvian State and voluntarily and irrevocably 
renounces all sovereign rights over the Latvian people and territory 
which formerly belonged to Russia. . . . The previous status of sub- 
jection of Latvia to Russia shall not entail any obligation towards Russia 
on the part of the Latvian people or territory. 


The achievement by Latvia of final recognition both by Russia, its former 
mother country, and by its German overseers, was very important. The 
Peace Treaty of Riga was important in that it not only settled the question 
of recognition, but also through this treaty Russia in renouncing forever its 
obligations toward Latvia at the same time released Latvia from making 
payments to it, which payments Latvia would have been obliged to make if 
it had continued to be a province of Russia. In this way, Russia in advance 
made void all possible claims against Latvia by the great Powers and thus 
released Latvia from being a participant in the payment of debts and pre-war 
loans contracted by Russia. 


’Compare H. W. V. Temperley, A History of the Peace Conference of Paris, Vol. VI 
(London, 1924), pp. 300-301. 

Du Parquet, L’aventure allemande en Lettonie (Paris, 1926), pp. 126-156. 

6G. Albat, Recueil des principaux Traités conclus par la lettonie avec les Pays Etrangers 
(1918-1928), Riga, 1928, p. 33. 

7 League of Nations Treaty Series, Vol. II, p. 213. 
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Latvia's struggle for recognition de jure began before the Peace Conference 
and harmonized with the plans of the other Baltic States. This struggle 
lasted until January 1921. This period was characterized by a reluctant 
attitude of the Allies and especially of France, whose attention was almost 
entirely concentrated on the forthcoming conclusion of the peace treaty. Of 
course, Germany had no prospects whatsoever of annexing the shores of the 
Baltic Sea, with its harbors, so important for the tremendous Russian 
hinterland. On the other hand, Russia was also tied down by the conclu- 
sion of the Riga Peace Treaty, and thus the basic question arose whether 
the succession states—Latvia, Estonia and Lithuania—should forever take 
the place of Russia as an ally of the Western Powers. A positive decision 
was the more difficult as the resistance of the White armies inside Russia 
was not yet finally broken, and a big Russia, restored in its old Western 
borders, would represent a much better future ally for the great Powers and 
a much more solvent debtor than the new small States with their unstable 
economies. To this must be added the vigorous representations of the 
diplomatic representatives of the Anti-Bolshevist Russian Goverments 
(Denikin, Kolchak, Wrangel). These governments were also recognized 
de facto and their claims were based on the temporary victories in South Rus- 
sia and in Siberia. Furthermore, it is important to note that a representa- 
tive of old Russia, M. Maklakov, participated in the Baltic Commission 
which was organized by the Allies for the purpose of investigating the situa- 
tion in the Baltic States. In November 1919 the French General Niesel was 
appointed the head of a special commission to be sent to Latvia. On 
November 3, he invited the representatives of Estonia, Latvia and Lithuania 
to a general consultation in the French General Staff. He declared that the 
Allies had decided to carry out the full evacuation of the Baltic States by the 
remaining German military forces. In the meantime, Latvia itself, with its 
own forces, liquidated the Bermondt’s military uprising, in which the Ger- 
man and Russian troops participated. The representatives of the Russian 
anti-Communist Government were inclined to cede the entire Baltic region 
to Germany as the price of overthrowing the Soviet power rather than to rec- 
ognize juridically the Baltic States as such. France was one of the Allies 
chiefly interested in Eastern European relations, and it was eager to strength- 
en, first of all, Poland as a possible important ally in Eastern Europe. 
Therefore, France did not wish to engage itself too much to the Baltic States 
and decided to limit itself to their de facto recognition. 

Furthermore, Woodrow Wilson’s attitude at the Peace Conference towards 
recognition of the Baltic States was half-hearted. It is interesting to note 
that, in spite of numerous attempts on the part of the representatives of the 
newly created small States to see President Wilson, he never received their 
delegations. He may have been influenced by the criticism of his Fourteen 
Points on his return to the United States in March 1919. On the other 
hand, it must be remembered that Hurst and Miller did not even include the 
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rights of national self-determination or national minority rights in their 
project of the Covenant of the League of Nations; as a matter of fact, they 
left them out completely. The attitude of the United States toward the cre- 
ation of new Baltic States is made clear in the note from the Secretary of 
State of the United States to the Ambassador of Italy at Washington, dated 
August 10, 1920, with regard to the application of Lithuania for admission to 
the League of Nations. The note reads as follows: § 


The United States maintains unimpaired its faith in the Russian 
people, in their high character and their future, that they will overcome 
the existing anarchy, suffering and destitution. 

Until that time shall arrive, the United States feels that friendship 
and honor require that Russia’s interests must be generously pro- 
tected, and that, as far as possible, all decisions of vital importance to 
it, and especially those concerning its sovereignty over the territory of 
the former Russian Empire, be held in abeyance. By this feeling of 
friendship and honorable obligation to the great nation whose brave 
and heroic self-sacrifice contributed so much to the successful termina- 
tion of the war, the Government of the United States was guided in its 
reply to the Lithuanian National Council, on October 15, 1919, and in 
its persistent refusal to recognize the Baltic States as separate nations 
independent of Russia. 

. it (the Government of the United States) would regard with 
satisfaction a declaration by the Allied and Associated Powers, that the 
territorial integrity and true boundaries of Russia shall be respected. 
These boundaries should properly include the whole of the former 
Russian Empire, with the exception of Finland proper, ethnic Poland, 
and such territory as may by agreement form a part of the Armenian 
State. 


The next step taken by the Latvian Delegation was a consideration of the 
problem of Latvia’s entry into the League of Nations. Shortly before the 
discussion of the question concerning the admission of the Baltic States into 
the League of Nations, discussion which took place in the Assembly of the 
League (November 15—-December 20, 1920). The representative of Latvia 
in Paris, Mr. O. Grosswald, addressed the French Foreign Office concerning 
the question whether France was for or against the admission of Latvia. 
To this query he received a clear answer, that France was against the ad- 
mission of Latvia into the League of Nations. On November 25, the Latvian 
Delegation was invited before the Fifth Committee which was to decide 
upon the acceptance of new States into the League. The question of ad- 
mitting all three Baltic States—Latvia, Estonia and Lithuania—was treated 
similarly. On December 16 the proposal was formally presented to the As- 
sembly. The Committee submitted the following resolution: 


The Commission recommends to the Assembly to communicate to 
the Governments of Estonia, Latvia and Lithuania as follows: 
(a) That the proposal received due consideration, but the circum- 


8 Documents de l’ Assemblee, 20/48/100, Annex V. 
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stances being what they are, no final decision can be reached at the 
present time. 

(b) That, in expectation of future decisions of the Assembly, the 
mentioned States may receive, on the basis of their application, the 
right to participate in the technical commissions of a general interest. 


During the discussion of the proposal which preceded the final voting, one 
of the most important arguments concerned the fear lest Latvia, after having 
been admitted to the League of Nations, would, on the basis of Article 10 of 
the Covenant, ask for security against external aggression and for guarantees 
safeguarding her territorial integrity and political independence, as every 
other member of the League had the right todo. The second juridical argu- 
ment concerned the lack of de jure recognition. These two arguments were 
referred to in the speech of the representative of France (M. Viviani), as well as 
in the speeches of representatives of Sweden (Branting) and Belgium (Paule). 

Concerning the political aspect of the first question it was argued that the 
undertakings of the members of the League to respect and safeguard the 
territory and political independence of all members must be considered valid 
in the event of aggression or danger of aggression and called for defense with 
arms. From the juridical point of view, the undertakings should be con- 
sidered valid for newly created as well as old States. But Latvia and the 
other Baltic States were surrounded by States whose intentions were not 
clear, and hence, in view of their geographic position, the existence of these 
newly created States remained, as it were, permanently endangered. Under 
these circumstances, the League could not lightly take upon itself obligations 
which it could hardly fulfill. 

In the votes taken, Latvia, as well as Estonia, received 5 votes for admis- 
sion and 24 against. Their admission was therefore declined. Those that 
voted in favor of admission of Latvia included one great Power (Italy), the 
four other votes belonging to Colombia, Persia, Paraguay and Portugal. 
The explanation lies in the fact that Italy was not so much concerned with 
the future solution of the Russian question as were the Powers of the En- 
tente proper and especially France. Italy could very well sanction the 
creation of the new Baltic States calling for the expulsion of Russia from its 
former harbors, and it sided with England and France on this question. 

The second argument—the lack of de jure recognition—was different. 
The struggle around this recognition, which was conducted very vigorously 
by all three Baltic States, can only be explained by political considerations. 
Even before this recognition, Latvia was existent not only factually but 
juridically. It was already in international relations with a number of 
States and was in no way hindered in this respect. Internally, too, the 
State was governed by a provisional constitution, the so-called political 
platform of November 18, 1918.° The doctrine of international law as it 


*See my paper, “ Die Verfassungsentwicklung Lettlands,” in Jahrbuch d. oeff. Rechts der 
Gegenwart, Vol. XI, 1922, p. 220 et seq. 
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applied to the emancipation of certain parts of former mother-countries, 
gives the following explanation: ‘‘ Newly created States exist as soon as there 
are State organs which exercise a factually recognized dominance.” Latvia 
fulfilled this requirement, especially after its de facto recognition in interna- 
tional relations. And if it still had aspirations to win the de jure recogni- 
tion, this was because of political considerations: Latvia wished to be released 
from all consequences of cession; it wished to be completely free from former 
Russia. The Treaty of Riga with the Soviet Union did not give these 
guarantees, and Latvia, therefore, wished to have a confirmation of its inter- 
national status and rights of property from the former allies of Russia. 

In the meantime, the internal situation in Latvia had improved both 
economically and politically. On May 1, 1920, the Constituent Assembly 
had met. It was elected on the basis of universal, secret, direct and propor- 
tional voting. The number of deputies of the minorities (Russian, Jewish 
and German) was in proportion to those minorities in the population. In 
the social and economic fields, an important law on agrarian reform was 
adopted; also customs and taxes were legally fixed. The inner consolidation 
of Latvia made great strides. 

Parallel with this many changes took place in the external situation. The 
various “‘fronts” of the so-called White anti-Communist governments in 
Russia gave up their desperate struggle. On the other hand, the Soviet 
Union in its tendency to expand westward was beaten by Poland. For a 
considerable time the Entente enjoyed peace on the Russian front. The 
political geography of Eastern Europe became more stable, and under these 
auspicious circumstances the question of de jure recognition of the Baltic 

tates was brought before the Council of the Allied Powers at the end of 1920 
and the beginning of 1921. 

During the intervention period in Russia, France and England had the 
experience of witnessing the tendency of the forces of old Russia to establish 
contact with Germany, and they really did so in some instances. Beginning 
with 1918, a rapprochement between official Soviet Russia and Imperial Ger- 
many and later Republican Germany, was initiated. The interests of Eng- 
land and especially of France demanded the creation of a bloc of consolidated 
buffer States which would be equally alien to Germany and Russia. Latvia 
and Estonia appeared to have been, as it were, especially created for this 
purpose, since Latvia and Estonia lie close to the life lines of the traffic cen- 
ters of their big neighbors. 

These circumstances, as well as the active support of Italy, accelerated the 
further development of events. Furthermore, the industrial and financial 
circles of the principal Powers declared that their investments and active 
economic partnership in the new States would be possible only under full 
recognition of them. On January 24, 1921, the question of recognition was 
brought up on the order of the day of the Council of the League. The de 
jure recognition of Lithuania was declined or, to put it more correctly, post- 
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poned, because the Vilna dispute had not yet been settled. But as regards 
the other Baltic States—Latvia and Estonia—they did receive recognition. 
The document with regard to recognition of Latvia reads as follows: 


INTER-ALLIED CONFERENCE 
Paris, January 26, 1921 
To THE PRESIDENT OF THE LATVIAN DELEGATION, 
Paris. 


Dear Mr. President, 

The Supreme Council of the Allied Powers, taking into consideration the requests pre- 
sented at various times by your Government, has decided at today’s session to recognize 
Latvia de jure. 

Thereby the Powers wish to express their sympathy for the Latvian people and pay 
homage to the efforts which accomplished for them the establishment of order and peace. 

Please accept, Mr. President, the assurance of my highest esteem. 

(Signed) Brianp 

Poland and Finland recognized Latvia on the same day. Last of all, the 
United States recognized Latvia on July 28, 1922, with, however, a very 
important reservation concerning the reduction of Russian territory caused 
by the severance of Latvia, Estonia and Lithuania. This recognition has to 
be regarded as conditional. 

In this connection, we quote the very significant communication of the 
American Consular Service, dated Kovno, July 28, 1922, addressed to the 
Lithuanian Government, but which may be regarded as pertaining also to 
Latvia and Estonia: 

. . . The Governments of Estonia, Latvia and Lithuania have been 
recognized either ‘‘de jure”’ or ‘‘de facto” by the principal Governments 
of Europe and have entered into treaty relations with their neighbors. 

In extending to them recognition on its part the Government of the 
United States takes cognizance of the actual existence of these Govern- 
ments during a considerable period of time and of the successful main- 
tenance within their borders of political and economic stability. 

The United States has consistently maintained that the disturbed 
conditions of Russian affairs may not be made the occasion for the 
alienation of Russian territory, and this principle is not deemed to be 
infringed by the recognition at this time of the Governments of Estonia, 
Latvia and Lithuania, which have been set up and maintained by an 
indigenous population. . . 


However, the United States later on amended this conditional recognition 
not only by the establishment of diplomatic relations but also by the conclu- 
sion of two important trade agreements, namely, the Provisional Commercial 
Agreement between Latvia and the U.S.A. (signed on February 1, 1926) and 
the detailed Treaty of Friendship, Commerce and Consular Rights between 
Latvia and the U.S.A. signed on April 20, 1928. 

10 The same communication was sent on July 25, 1922, by the Secretary of State to the 


American Commissioner at Riga (see Papers Relating to the Foreign Relations of the U. S., 
1922, Vol. II (Washington, 1928), pp. 873-874). 
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Latvia was admitted to the League of Nations on September 22, 1921, 
during the Second Assembly after its representatives, Messrs. S. Meierowitz 
and M. V. Salnais, made individually the following declaration, the first on 
September 9, 1921, and the second on September 14, 1921, in connection with 
carrying out of the rights of minorities: 

The declaration of Sept. 14, 1921, reads as follows: 

The Latvian Government declares that it is willing to adhere to the 
recommendations adopted by the Assembly of the League of Nations 
on December 15, 1920, and is prepared to enter into negotiations with 
the Council of the League of Nations in order to determine the extent 


and the methods of carrying out its international obligations for the 
protection of minorities.—M. V. SALNalIs. 


These declarations have to be regarded as the fulfilment of the demands of 
the Assembly made on December 15, 1920, regarding the obligations of the 
Baltic States to protect the rights of the minorities. The resolution pro- 
posed by Lord Robert Cecil with regard to the protection of minorities was 
as follows: 


In the event of Albania, the Baltic and Caucasian States being ad- 
mitted into the League, the Assembly requests that they should take 
the necessary measures to enforce the principles of the Minorities 
Treaties, and that they should arrange with the Council the details 
required to carry this object into effect." 


The recommendation was put to vote and carried. 


* 


It is clear that the recognition of Latvia which gave legal sanction to its 
emergence as a new State, was conditioned by the consent of its two mighty 
neighbors—Russia and Germany. Neither democratic Germany nor Soviet 
Russia was able to violate their international obligations under conditions of 
peace. However, with Hitler’s rise to power, which brought about a thor- 
ough upheaval of all principles of traditional international law and a full 
restoration, if not intensification, of the Drang nach Osten looking toward the 
re-incorporation of the Baltic States, Germany’s neighbor—the Soviet Union 
—felt itself at liberty to revise its initial restraint and generosity based upon 
the right of peoples to separate themselves completely from the State of 
which they form a part.” 

The Soviet Union pressed upon Latvia (and the other two Baltic States ) 
the signing on October 5, 1939, of a Pact of Mutual Assistance," the most 
important provision of which was the acquisition by the Soviet Union of con- 


1 From the 25th Plenary Meeting, Dec. 15, 1920 (League of Nations, Records of the Ist 
Assembly, Plenary Meetings, Geneva, 1920). 

See The Baltic States Estonia, Latvia, Lithuania, Oxford University Press (1938), 
p. 65 et seq. 

18 Department of State Bulletin, Vol. I, pp. 542-543. 
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trol of naval bases, air-fields and coast artillery bases. Article V of this pact 
seeks to save the situation by reaffirming the recognition of Latvia’s sov- 
ereignty. It reads as follows: 

The carrying into effect of the present pact shall in no way affect the 


sovereign rights of the contracting parties, in particular their political 
structure, their economic and social system, and their military measures. 


This pact was flagrantly violated within less than a year: on June 16, 1940, 
the Soviet Government submitted to Latvia an ultimatum demanding free 
passage of its troops and the formation of a government friendly to the 
Soviet Union. On June 17 this demand was complied with. On July 13 
President Roosevelt ordered the freezing of Latvia’s assets in the United 
States. On July 21, a newly elected Saeima—elected on the usual Soviet 
basis of a one-party system—adopted a resolution proclaiming Latvia a So- 
viet Republic and asking for incorporation into the Soviet Union. On 
July 23, 1940, the Acting Secretary of State, Sumner Welles, denounced the 
tactics used by the Soviet Union in ‘deliberately annihilating ”’ the independ- 
ence of the three Baltic States and declared that the United States will not 
recognize their absorption by Russia. This statement concludes as follows: 


The policy of this Government is universally known. The people of 
the United States are opposed to predatory activities no matter whether 
they are carried on by the use of force or by the threat of force. They 
are likewise opposed to any form of intervention on the part of one 
state, however powerful, in the domestic concerns of any other sover- 
eign state, however weak. 


The United States will continue to stand by these principles, because 
of the conviction of the American people that unless the doctrine in 
which these principles are inherent once again governs the relations 
between nations, the rule of reason, of justice, and of law—in other 
words, the basis of modern civilization itself—cannot be preserved.'* 


The reluctance and even aloofness displayed by the United States during 
the first period of recognition of Latvia vanished the moment the United 
States entered into diplomatic relations with Latvia. Furthermore, the 
willful violation of Latvia’s territorial integrity caused the American Govern- 
ment to show a greater concern for Latvia; and on September 5, 1940, the 
American Legation at Riga, including its consular section, was closed." 


4 Department of State Bulletin, Vol. III, p. 48. 

 Tbid., p. 199. As a matter of fact we have on record a certificate issued by the Depart- 
ment of State, No. 1228, over the signature of Sumner Welles, Acting Secretary of State, 
on March 14, 1942, declaring that “the absorption of Latvia by either Germany or the Un- 
ion of Soviet Socialist Republics is not recognized by the Government of the United States.” 
The Latvian Legation is mentioned in the March, 1943, issue of the Diplomatic List of the 
Department of State. 


ITALIAN PRIZE COURTS 
(1866-1942) 


By ANGELO PIERO SERENI 


Lecturer, New School for Social Research, New York 


The Italian Code for the Merchant Marine enacted in 1865, four years 
after the proclamation of the Kingdom of Italy, and which in part is still in 
force, was intended to regulate all legal aspects of navigation in peace and 
wartime. It therefore contained provisions (Arts. 225-229) dealing with 
prize jurisdiction. Article 225 provided: “Judgment on the lawfulness of 
captures and on seizures shall be pronounced by a special commission which 
will be appointed by royal decree according to the rules to be enacted by spe- 
cial regulation.” 

The principle, thereafter always followed by Italy, was thus established 
thet jurisdiction of prizes was not to be vested in a judicial body already in 
existence at the outbreak of hostilities, but should be granted to an adminis- 
trative tribunal to be created for that special purpose whenever the occasion 
should arise. 

One year after the enactment of the Code for the Merchant Marine the first 
Italian prize court, called Reale Commissione delle Prede, was created on the 
occasion of the war between Italy and Austria.! Article 211 of the Code, 
then in force, prohibited, upon condition of reciprocity, capture and con- 
demnation of enemy merchant ships. Since the Austrian Government de- 
clared at the outbreak of the war that it would apply the same rule, the juris- 
diction of the commission was limited to cases arising from transportation of 
contraband and violations of blockade.2 It seems that no case was brought 
to the cognizance of the commission. 

The second war of the Kingdom of Italy was fought in 1896 against Ethi- 
opia. Although she had neither merchant marine nor access to the sea, 
Ethiopia received a substantial amount of contraband of war carried by 
neutral ships to neutral ports or desert localities on the Red Sea and the 
Indian Ocean wherefrom it was forwarded to the interior by caravan. A 
prize commission was established for the purpose of dealing with the legal 
incidents which might arise from the attempts of the Italian Navy to inter- 
cept this traffic. Its members were appointed by Royal decree No. 396, 
August 16, 1896. Procedural rules were issued by the commission on Sep- 
tember 15, 1896.4 The only case decided was that of the Dutch ship 
Doelwyk which, while sailing in the Red Sea under suspicious circumstances, 


1 Royal decree No. 2979, June 20, 1866. 

? Instructions of the Minister for the Navy, June 20, 1866, published by P. Fiore, Nouveau 
Droit International (1886), Vol. 3, p. 720. 

* Royal decree No. 396, Aug. 16, 1896, in Gazzetta Ufficiale del Regno d’ Italia, Aug. 17, 1896. 

‘ Gazz. Uff., Sept. 15, 1896. 
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was captured by an Italian cruiser. The ship was headed for the port of 
Jibuti. It had irregular papers, and carried arms and ammunition pre- 
sumably intended for the enemy. By decision of December 8, 1896,5 the 
commission held that the ship was lawfully captured in application of the 
theory of ultimate destination, but ordered its restitution to the owners on 
the ground that the war had been terminated in the meantime by the peace 
of Addis Ababa, October 26, 1896. 

Italy’s third war was fought against Turkey in 1911-1912. War was 
declared by Italy on September 29, 1911. Turkey immediately captured 
some Italian ships and therefore Article 211 of the Code for the Merchant 
Marine, supra, could not be applied. By Royal decree No. 1145, October 
13, 1911, regulations concerning captures and prizes were issued. Enemy 
vessels surprised by the war in Italian waters were granted several days of 
grace; those which entered Italian or Italian-held ports after the declaration 
of war in ignorance of hostilities were permitted to leave. A prize commis- 
sion was created by Royal decree No. 1146, October 13, 1911, which also 
determined its jurisdiction. The commission issued its procedural rules on 
December 5, 1911.7. Enemy warships and state-owned vessels were con- 
fiscated without adjudication. The commission decided several cases ® 
dealing with the capture of enemy merchant ships,® some of which had been 
fraudulently transferred to neutral flags; the seizure of enemy goods and con- 
traband !° on Italian and neutral vessels; and the capture of ships attempting 
to run the blockade." The Italian measures against neutral ships resulted 
in some international incidents which were settled by international arbitra- 
tion ® or through direct negotiations following inquiries by international 
commissions. 


5 Published in Gazz. Uff., Dec. 15, 1896. See on this case E. Brusa, L’affaire du Doelwyk 
in 4 Rev. Gén. de Droit Int. Pub., 1897, p. 157 ff.; and Fedozzi in 29 Rev. Droit Int. et Lég. 
Comp., 1897, p. 55 ff. 

6 Case of the Clawk?. It reached Tripoli in ignorance of the state of war on Oct. 7, 1911, 
when the city had been occupied by the Italians. Its release was ordered by the Prize Com- 
mission, Dec. July 7, 1915. 7 Gazz. Uff., Dec. 9, 1911. 

8 The decisions are published in Atti della Reale Commisstone delle Prede, Rome, 1912. 

® The question whether a ship, the Kaisserié, was an enemy transport or a hospital ship, 
and as such exempt from capture, was held to be one for the decision of the commission. 

10 On Oct. 4, 1911, Italy issued a proclamation prohibiting transportation of contraband 
of war to Turkey either directly by sea or through transshipment or by land. 

1 Italy declared the blockade of the Turkish coast of Libya on Sept. 29, 1911 (modified 
Oct. 19, 1911); of the Turkish coast of the Red Sea on Jan. 21-22, 1912 (widened Apr. 5, 
1912); and of the island of Rhodes on May 11, 1912. The question whether the Italian 
blockade of the Libyan coast was effective was decided in the affirmative by the commission, 
without sufficient consideration, in the San Nicola case, Atti, cit., p. 383. 

? Cases of the Carthage and the Manouba, decided by the Hague Permanent Court of Arbi- 
tration, May 6, 1913 (Scott, The Hague Court Reports, I, 1915, pp. 329 ff., 341 ff.). They 
involved the lawfulness of the diversion to Italian ports and detention of two French ships 
suspected of transporting contraband of war and enemy troops. In both cases Italy was 
condemned to pay an indemnity. 

13 Cases of the French ships Tavignano, Camouna and Gaulois. The first of them was 
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On May 23, 1915, Italy declared war on Austria. At that time the largest 
part of the Austrian merchant marine was owned either directly or through 
corporations by people from Trieste, Fiume, Lussinpiccolo and the Istrian 
and Dalmatian coasts, who were notoriously of pro-Italian sympathy. 
When war appeared inevitable some of them did not hesitate to send their 
ships of Austrian registry to Italy.“ This accounts for the unusually liberal 
treatment accorded by Italy through legislative measures and decisions of 
the prize court to several owners of sequestrated and captured Austrian 
ships. 

A few days before her declaration of war on Austria, Italy decreed that in 
the case of her participation in the war Articles 211 and 243 " of the Code for 
the Merchant Marine would be suspended.'® At the outbreak of the war 
there were in Italian waters 21 Austrian and 36 German ships which had 
taken refuge there to escape capture by the Allies. By Lieutenant’s decree 
No. 814, May 30, 1915,'7 Austrian merchant ships in Italian ports which were 
apt to be converted into auxiliary cruisers were captured with a view to fu- 
ture condemnation. The other Austrian ships were sequestrated, it being 
understood that title would remain in their owners, to whom they would be 
restored at the end of the war. Subsequently the sequestrated ships were 
requisitioned and utilized for transportation, the freight charges to be cred- 
ited to the owners.'* Shortly thereafter it was decreed that the freight 
charges from the ships sequestrated were to be applied to indemnify Italian 
civilians for damages resulting from unlawful acts of war (aérial bombing of 
open cities, etc.).1° When it appeared that the freight charges were insuffi- 
cient to cover these losses, all the ships were confiscated and condemned, 
and the proceeds applied to indemnify Italian civilians. It was provided, 
however,”° that where the owners of the ships were Austro-Hungarian citi- 
zens of Italian nationality,”! the freight charges might be awarded to them. 
stopped and the other two fired upon by Italian warships. The parties appointed a com- 
mission of inquiry and the dispute was settled by agreement May 2, 1913, whereby Italy 
consented to pay Frs. 5,000 for individual losses. (Scott, op. cit., p. 413 ff.) 

14 Cases of the ships Salvore, San Marco, San Giorgio, Timavo and Grado. Prize Comm. 
Dec. July 31, 1919, Gazz. Uff., Jan. 16, 1920. 

1% Art. 243 permitted enemy merchant ships which were in Italian waters at the outbreak 
of the war to leave with a safe conduct. 

16 Royal decree No. 659, May 16, 1915, in Gazz. Uff., May 22, 1915. 

17 Gazz. Uff., June 12, 1915. By Royal decree No. 699 of May 25, 1915, the King ap- 
pointed a General Lieutenant to whom he delegated his ordinary powers, including that of 
issuing decrees. Decrees issued by the General Lieutenant are referred to as “‘ Lieutenant’s 
decrees’. 

18 Lieutenant’s decree No. 957, June 17, 1915. 

19 Tbid., No. 1014, June 24, 1915, in Gazz. Uff., July 9, 1915. 

20 Jind., Art. 4. 

21 Nationality (nazionalitd) as distinct from citizenship (cittadinanza) was determined 
chiefly with regard to the ancestry and political sympathy of the individuals in question. 
In cases of corporations, the nationality of the majority stockholders and of the members of 
the board of directors controlled. 
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Another decree of November, 1915,” ordered the sequestration and capture 
of Germany’s ships then in Italian ports, although Italy did not declare war 
on Germany until August 27, 1916. Italy adhered to the Anglo-French Con- 
vention of November 9, 1914, concerning maritime prizes.” 

A prize court was created by Lieutenant’s decree No. 807, May 30, 1915.% 
Its jurisdiction was extended by Lieutenant’s decree No. 1234, August 1, 
1915,” to actions against the Italian State for damages resulting from un- 
lawful exercise of the right of prize. Procedural rules were issued by the 
court, June 26, 1915.27. Since enemy merchant marines were practically in- 
active in the Mediterranean during the war, Italy had few opportunities of 
making captures at sea. Of the 189 cases decided by the commission,?* the 
majority deal with the condemnation of Austrian and German ships seques- 
trated and captured in Italian ports and of merchandise seized on board; 
many others with the determination of Italian nationality of the Austrian 
shipowners who claimed payment of the freight charges for their ships. A 
handful of decisions deal with the condemnation of enemy goods and contra- 
band of war ?* seized on board neutral ships, and of neutral ships captured 
for alleged violations of blockade.*® By Royal decree law No. 207, February 
22, 1920, the commission was abolished and replaced by a commission for the 
compensation of damages resulting from illegal acts of war of the Italian 
Government. This commission decided only 14 cases of minor importance 
and was dissolved shortly after its creation. After the end of the war, many 
of the Austro-Hungarian ships were restored by royal decrees to their former 
owners who could prove their Italian nationality and acquisition of Italian 
citizenship by the peace treaties. If the ships had been sunk, the owners 
were awarded the insurance indemnity. 

During the Italo-Ethiopian war of 1935-1936 no captures were effected 
and no prize courts created. 


2 Lieutenant’s decree No. 1605, Nov. 11, 1915. 

*% Exchange of notes Jan. 15-26, 1917, approved by Lieutenant’s decree No. 482, Feb. 25, 
1917. 

*4 Gazz. Uff., June 11, 1915. 

*% Gazz. Uff., Aug. 18, 1915. 

% Rules concerning the right of prize were enacted on different occasions during the war. 
They were reduced to final form by Lieutenant’s decree No. 600, March 25, 1917. 

27 Gazz. Uff., July 5, 1915. These rules were slightly modified on Sept. 13, 1915, Gazz. 
Uff., Sept. 14, 1915. 

28 The decisions are published in Ministero della Marina, Sentenze della Commissione delle 
Prede, Rome, 1927. The principal legislative documents concerning the Prize Commission 
and its decisions were published by P. Fauchille and J. Basdevant, Jurisprudence italienne en 
matiére de prises maritimes, Paris, 1918. 

29 Lieutenant’s decree No. 839, June 3, 1915, contained the first contraband list, which 
was thereafter repeatedly enlarged. 

*° Italy declared the blockade of the coasts of Austria-Hungary and Albania on May 26, 
1915 (limited, May 30, 1915; extended July 4, 1915); of Bulgaria on Oct. 20, 1915; and of 
Greece on Dec. 8, 1916. 
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Most of the Italian legislative measures concerning prize law and prize 
courts were hastily improvised after the outbreak of the wars occasioning 
them. Hence they often presented considerable defects which were all but 
cured by equally hasty amendments. To prevent the repetition of this sit- 
uation in case of future wars, a commission of military and legal experts was 
appointed in 1935 to draft war and neutrality legislation. Its work resulted 
in the War and Neutrality Laws, approved in 1938.*! Their main purpose is 
to prescribe the fundamental rules of conduct to which the Italian authori- 
ties and armed forces must conform in cases of war and neutrality in order 
to comply with the duties and fully avail themselves of the rights established 
by international law for belligerents and neutrals respectively. The two 
laws may thus be considered an official restatement on the part of the 
Italian Government of what are, in its opinion, the international rights and 
duties of neutrals and of belligerents. War Law, Title 3 (Arts. 132-227), 
entitled ‘‘Special provisions for maritime warfare,’’ deals in detail with mili- 
tary operations at sea; enemy goods; contraband of war; blockade; unneu- 
tral service; and visit and capture of neutral and enemy ships. Provisions 
concerning adjudication of prizes are contained in Articles 213-227. Rules 
of procedure before the Prize Tribunal (the name given to the prize court) 
were enacted in 1938 * by separate decree. 

On June 10, 1940, Italy declared war on France and Great Britain. Be- 
ginning at 12 p.m. of the same day, the War Law (including the provisions 
concerning prizes and their adjudication) was declared applicable to the 
territory of Italy,** her colonies and possessions.** New regulations con- 
cerning contraband of war were immediately announced. Private enemy 


1 Royal decree No. 1415, July 8, 1938, in Gazz. Uff., Sept. 15, 1938. For a survey of the 
laws, see H. A. Steiner, ‘Italian War and Neutrality Legislation,” in this JourNat, Vol. 
33 (1939), p. 151 ff. 

% Title 4 (Arts. 227-279) deals with aérial warfare. Rules concerning aérial navigation 
(treatment of enemy and neutral aircraft and of goods on board; contraband of war; un- 
neutral service; visit and capture; prize judgment) are along the line of corresponding rules 
concerning maritime navigation. 

33 Royal decree No. 1823, Sept. 5, 1938, in Gazz. Uff., Dec. 9, 1938. 

% War Law, Art. 2: “For the purposes of this law, State territory comprises all territory 
subjected under any title to the sovereignty of the Italian State, including territorial waters 
with the subjacent bed of the sea, and the superjacent aérial space.” 

% Royal decree No. 566, June 10, 1940, in Gazz. Uff., June 15, 1940. The Italian War Law 
was declared applicable to Albania by an Albanian Royal decree of the same day. 

% Art. 159 of the War Law limits contraband of war to seven items (arms and ammunition, 
tanks, warships, etc.); but Art. 160 provides that by royal decree and after notification to 
neutrals, the list may be enlarged as long as it does not include medical supplies and the 
materials necessary to the internal operation of the ship on which they are found. By note 
of June 10, 1940, and by avis aux navigateurs of the following day, the Italian Government 
reéstablished the distinction between absolute and conditional contraband. Items indi- 
cated in Art. 159 were included in the list of absolute contraband, which comprises also 
such other items as combustibles, lubricants, money and securities. Food, forage, clothes 
and things necessary to their production constitute conditional contraband. Royal decree 
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ships were authorized, subject to reciprocity, to leave Italian waters within 
a short period of time.*? 

The Prize Tribunal began to function in April, 1941. Its first ten deci- 
sions have been recently published.** Nine refer to enemy goods captured 
on board Italian ships or in Italian warehouses; one to the sequestration of a 
disabled British ship in an Italian shipyard. Although dealing with matters 
of minor importance, the decisions are interesting because in them the court 
has attempted, so far as permitted by the merits of the cases, to lay down 
some fundamental rules concerning the nature and function of prize juris- 
diction, the characteristics of the procedure, and the proof of the claims, 
which it will probably follow in all its future adjudications. In the follow- 
ing analysis of the main rules governing the Italian Prize Court these deci- 
sions must therefore be considered a necessary complement of the statutory 
provisions. 

Function of the proceedings. Italy follows the international rule that 
toute prise doit étre jugée.*® According to the Italian conception, seizure does 
not pass title, not even inchoate, to the prize.*® Favorable adjudication of a 
prize court is necessary in order to vest title to the captured ships and goods 
in the seizing State. Before adjudication there is only a presumption that 
the seizure was lawful (War Law, Art. 217). It does not excuse the State 
from the duty of instituting prize proceedings. Things not submitted to 
prize judgment must be released. Only in case of the capture of warships 
or of goods and merchant ships owned by the enemy State, rather than by 
individuals, is prize judgment not required.*! 

Nature and organization of the Prize Tribunal. Following the precedent 
established in the preceding wars, Italy created only one prize court, 7'7ri- 
bunale delle Prede, sitting in Rome. It was never doubted that the tribunal 
is an Italian organ, created by Italian legislative enactment, and not an 
international body. Proceedings before it are governed by Italian law ex- 
clusively (War Law, Art. 226). War Law, Article 218, provided that the 
Prize Tribunal was to function as a part of the State Council (Consiglio di 


of July 16, 1940 (Gazz. Uff., Aug. 9, 1940), which approved the lists, provides (Art. 1) 
that any other item comprised in the British and French lists will be considered contraband 
by Italy. Royal decree No. 1893, Dec. 16, 1940 (Gazz. Uff., Jan. 29, 1941) provides that 
the decree of July 16, 1940, will apply with regard to France and Great Britain from June 
11, 1940, and with regard to Greece from Oct. 28, 1940. 

37 Royal decree No. 655, June 16, 1940, in Gazz. Uff., Aug. 9, 1940. 

38 Ministero della Marina, Bollettino del Tribunale delle Prede, Vol. 1, Rome, 1941. The 
publication has been reviewed in this JouRNAL, Vol. 36 (1942), p. 344. 

39 War Law, Art. 214; Dec. No. 1 (Polinnia, cargo), Boll., ibid., p. 19. 

40 Thid. 

“ War Law, Art. 214. In the first World War the Italian Prize Commission declared itsclf 
without jurisdiction in the case of the Monfalcone (Sentenze, tbid., No. 160, p. 292), a floating 
pontoon belonging to the Austrian State and constructed for commercial purposes. The 
court added that the Italian Government had a right to appropriate the pontoon without 
necessity of a prize adjudication. 
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Stato), the highest administrative court of the realm, which even under the 
fascist régime continued to maintain its high tradition of impartiality and 
learning. Provisions enacted after the outbreak of the war “ set up the Prize 
Tribunal as an independent body. The court is composed of several judges, 
who are chosen from the highest ranks of the judiciary, the navy, army and 
civil administration.“ Thus some members are professional judges, others 
technical experts on the matters within the court’s jurisdiction. Seven 
judges constitute a quorum. 

Jurisdiction. Ratione materiae the tribunal has jurisdiction over con- 
troversies concerning the legality of seizures and sequestration of goods, 
ships and aircraft; on captures and recaptures. It also decides questions 
ancillary to those indicated above, such as payment of freight charges relat- 
ing to seized ships and compensation for damages resulting from unlawful 
acts of maritime and aérial warfare. The tribunal takes cognizance of ques- 
tions preliminary or incidental to the decision of matters within its jurisdic- 
tion.“ The court declined jurisdiction to validate the sequestration of an 
enemy ship in the Ulmus case.“ This English steamer was surprised by the 
outbreak of the war in an Italian shipyard where it was undergoing extensive 
repairs. It was not able therefore to leave within the period of grace granted 
to enemy private ships and was sequestrated in compliance with Article 149 
of the War Law, which provides that enemy ships, who either are not granted 
permission to leave or do not leave within the days of grace, may be sub- 
jected to sequestration.“ Under Italian civil procedure, sequestration of 
property must be authorized by the court on ex parte order. After the prop- 
erty sequestrated has been placed in possession of a custodian, the validity of 
the sequestration is determined by judgment of the court upon a litigated 
motion (convalida del sequestro). By application of the same principles to 
the sequestration of enemy private ships, the State sued the owner of the 
Ulmus before the Prize Tribunal to have the sequestration declared lawful. 
The Prize Tribunal decided that it had no jurisdiction of the subject matter 
of the action. The opinion distinguishes between capture and sequestration 
of enemy ships. The ultimate purpose of the capture is the condemnation 
of the ship, which deprives the owners of their property; sequestration, on 
the contrary, is a ‘‘domestic act of war administration of a defensive and 
protective character. It is intended to prevent the utilization of enemy 
ships and not to affect the property rights of their owners.’’*7 Sequestration 
of enemy ships being an act of an administrative nature, is not subjected to 


Law No. 1902, Dec. 16, 1940, in Gazz. Uff., Jan. 30, 1941; and Royal decree law of March 
6, 1941, in Gazz. Uff., Apr. 18, 1941. 

48 Judges were appointed by Royal decree No. 220, Apr. 1, 1941, in Gazz. Uff., Apr. 18, 1941. 

“ War Law, Arts. 219 and 279. 

4 Dec. No. 7 (Ulmus), Boll., ibid., p. 63. 

46 See also Royal decree No. 1886, Nov. 25, 1940, in Gazz. Uff., Jan. 28, 1941, sequestrating 
private enemy ships which had not been permitted to leave or did not leave Italian waters 
within the period of grace. 47 Boll., tbid., p. 67. 
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the rules laid down by civil procedure for sequestration in civil matters. 
Similarly, since no court is required to sequestrate an enemy private ship, 
so no court decision is required to validate the sequestration. This reason- 
ing of the court, however, was contrary to the express provision of Article 
219 of the War Law which confers upon the Prize Tribunal jurisdiction with 
respect to sequestration of ships. To offset this difficulty the court alleged 
that its jurisdiction concerning sequestration was limited to cases where the 
legality of such measure was disputed by some interested party. Since in 
the present case no adverse claim had been advanced by the owners, the 
matter was not within the court’s jurisdiction. 

With respect to the situs of the thing captured, the court established its 
jurisdiction over merchandise in transit seized in warehouses in Italian ports 
or on board Italian ships in Italian waters. In the former cases the court 
held that goods in transit still retain the quality of maritime cargo while 
stored in a warehouse in port and are subjected therefore to prize jurisdic- 
tion. In the Ulmus case the tribunal implied that the situs of the ship, 
which had been captured in dry dock and not in the water, would not have 
been a bar to the court’s jurisdiction in a proper action.4® With regard to 
the jurisdiction of the court ratione temporis, counsel for the defendant in the 
first case alleged that the court had no jurisdiction of enemy goods in transit 
landed and stored in an Italian port before the outbreak of hostilities. It 
was urged that jurisdiction of the court extends only to articles which are 
within the scope of maritime operations,*° and not to those which have been 
brought on land before the declaration of war. This plea was left un- 
answered by the court in its decision condemning the cargo. The court is 
judge of its own competence." 

Parties. The court has stated emphatically that litigation of matters in 
dispute is one of the essentials of Italian prize procedure. ‘‘The Italian prize 
system favors the appearance of the parties by all means practical in war- 
time, but actual appearance is not necessary for the legality of the proceed- 
ings.’’® Parties to the proceedings are the King’s Commissioner (Commis- 
sario del Re), the State and those interested in the things seized.“ The 

48 Dec. No. 3 (Beatrice C., cargo), Boll., ibid., p. 35; Dec. No. 4 (Beatrice C., cargo), Boll., 
ibid., p. 42. For an Italian precedent during the first World War, see case of the Ambra 
(cargo Ocerlikon), Sentenze, ibid., No. 16, p. 84. 

49 During the first World War the Italian Prize Commission held that it had jurisdiction of 
actions for the condemnation of craft captured: (a) on dry land where they had been hauled 
possibly to avoid capture (the Beleno, Sentenze, ibid., No. 61, p. 177); (b) in interior waters 
(the Cervignano and Friuli, Sentenze, ibid., No. 50, p. 129); and (c) in non-navigable rivers 
where their presence was only occasional and transitory (Leonilde and Ottilia, Sentenze, 
ibid., No. 58, p. 170). 

50 The defendant’s answer is published in Boll, ibid., p. 3 ff. 

5t Accord, in the first World War, the Italian cases Mikail, ibid. (Sentenze, ibid., No. 55, 
p. 145) and Anthipgi (Sentenze, No. 56, p. 154). 

8 Dec. No. 5 (Beatrice C., cargo), Boll., ibid., p. 49; and Dec. No. 1 (Polinnia, cargo) Boll., 
ibid., p. 23. 58 Rules of Procedure, Art. 20. 


256 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


King’s Commissioner is a functionary of the military judiciary. He coéper- 
ates with the court in the proper administration of justice and supplies the 
tribunal with information concerning the cases (Rules of Procedure, Art. 5). 
Memoranda and documents presented by neutral diplomatic and consular 
agents acting for the protection of their nationals must be addressed to him 
only. He may take them into consideration in expressing his opinion of the 
case (Rule of Procedure, Art. 4). The recommendation of the King’s Com- 
missioner must be heard before any order or decision be made by the court. 
In a technical sense the King’s Commissioner is not an aid to the public 
administration which is a party plaintiff or defendant in the proceeding. He 
may recommend rejection of the latter’s demands. The plaintiff in proceed- 
ings for the condemnation of goods and ships is the State, which usually 
appears by the Navy Department (Ministero della Marina). The chief dis- 
tinction between the Anglo-American and the Italian system is that, accord- 
ing to the latter, the State is the claimant not only in a formal but also in a 
practical sense. ‘‘The capturing State has the quality of a plaintiff, with 
all the procedural consequences thereof, while those claiming rights in the 
captured things have the quality of defendants when appearing for the pur- 
pose of opposing the demands of the State.””"™ The most important conse- 
quence thereof is that the burden of obtaining an affirmative judgment rests 
always with the State. In this task, however, it is assisted by several pre- 
sumptions. If the State does not prove to the satisfaction of the court that 
the seizure was lawful, the things seized must be released even in the event 
of default of the defendants. 

Defendants in condemnation proceedings are the owners of the things 
seized. Enemy owners have persona standi in judicio by virtue of the gen- 
eral principle enunciated in the War Law (Art. 280) that ‘‘Enemy persons 
continue to enjoy full capacity and free exercise of their rights with only the 
limitations established by law. They may be parties plaintiff and defend- 
ant.”” Neither shippers nor consignees and not even the purchasers who 
did not acquire title are entitled to appear in prize proceedings. The ques- 
tion whether mortgagees, pledgees and lienees may appear has been left 
undecided by the tribunal. Only persons who claim an interest in the 
goods and not the States of which they are citizens, can be parties to the pro- 
ceedings. From this principle the court has reached the conclusion that, 
for the purpose of prize proceedings, the embassy of the United States, 
which at the time was entrusted with the protection of British interests in 
Italy, could not validly represent or appoint an attorney for some British 


54 Dec. No. 1, Boll., ibid., p. 21. 
55 Tbid., pp. 22-23. “By consistent adjudications of the prize courts the only one who is 
entitled to oppose the claim for condemnation of the prize is the owner of the captured thing. 
This right is usually denied to other classes of interested persons with few unsettled excep- 
tions such as, sometimes, that of the creditor having a mortgage on the thing. On this deli- 
cate point, however, the tribunal does not have to pass judgment now.” 
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firms which claimed a right in certain captured goods, since Great Britain 
herself could not have done so. 

According to Anglo-American conceptions, the action by the Italian State 
for the condemnation of goods seized is one in rem. The judgment is 
effective against everybody.*” The State acquires title in the things con- 
demned free from mortgages, liens and any other right or interest of third 
parties. (War Law, Art. 224.) 

Procedure. In condemnation proceedings the action is usually com- 
menced by the State. If it does not bring suit within two months after the 
capture, any interested party may demand the release of the things seized, 
and if no action is taken by the State within the two following months the 
party aggrieved by the delay may commence the suit before the Prize Tri- 
bunal (War Law, Art. 215). Even in such ease the actual plaintiff is the 
State with all the consequences arising therefrom. Parties may appear by 
attorney (Rules of Procedure, Art. 1). Attorneys for enemy defendants 
have been appointed in two cases by the court.® In all other cases defend- 
ants defaulted. A preliminary hearing before the presiding justice serves 
the purpose of determining the issues of fact and law in dispute. The pre- 
siding justice may attempt to settle the litigation. The pleadings for the 
most part are in writing (Rules of Procedure, Art. 22). The presiding justice 
may grant provisional relief concerning the res under the court’s jurisdiction. 
It is compulsory upon the court to render judgment with an opinion. The 
only remedies available against judgments are revocation (revocazione), 
an exceptional remedy granted in cases where the judgment is the result of 
fraud, and recourse to the Court of Cassation on the ground of absolute 
defect of jurisdiction of the tribunal (War Law, Art. 221; Rules of Procedure, 
Art. 54). The judgment decides which party must pay costs, attorney’s 
fees and other legal expenses. In none of the cases decided did the court 
make any order as to expenses, leaving each party to bear his own. In eight 
out of ten cases the State alone appeared. Release of the ship, aircraft or 
cargo, in whole or in part, may be ordered by royal decree before or during 
the condemnation proceedings (War Law, Art. 225). 

Evidence. In view of the difficulty of proving facts in condemnation pro- 
ceedings, rules of evidence, especially those regarding the burden of proof 
and the value of presumptions, are of particular importance. In the few 
cases decided, the court had the opportunity of laying down several principles 
and rules on the subject matter. The court remarked that its function 
consists in securing substantial compliance with the principle toute prise doit 


56 Decisions No. 2 and 3, supra. 

57 To this effect see the Italian case Mzkail, decided during the first World War (Sentenze, 
ibid., No. 50, p. 129). 

58 War Law, Art. 280, subd. 1: “‘Whenever an enemy person is sued before a judicial 
* court, the latter appoints counsel for the defendant if it deems that he cannot adequately 
provide for his own defense.” 
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étre jugée. Hence the judge should not condemn the prize unless he is satis- 
fied that the State’s claim is fully proved. ‘It follows therefrom that the 
judge is not only bound to ascertain, even in case of defendant’s default, 
whether the State has a cause of action; but he is also vested with special 
powers permitting him to proceed of his own initiative to collect evidence.’ 5° 
This principle is contrary to that controlling Italian civil procedure, wherein 
the judge is bound to limit his cognizance to the facts alleged and to the 
evidence offered by the parties (judicium secundum alligata et probata). 

The court’s statement that the plaintiff State is not relieved from the 
burden of proving its case in the event of defendant’s default disposed of the 
contention of counsel for the State that the War Law (Art. 217), whereby 
“Capture and sequestration are presumed lawful until a judgment to the 
contrary intervenes’’® raised a nonrebuttable presumption, in case of 
defendant’s default, that the seizure was lawful. The court held that the 
provision of Article 217 has nothing to do with the proceedings. It only 
reaffirms with reference to prize law the general principle of Italian public 
law that every measure of the public administration is presumed to have 
been lawfully issued and can therefore be enforced by the administration 
without need for a previous judicial determination. This alone being the 
purpose of the presumption, its function ends when a judicial action is 
brought for the express purpose of contesting the legality of the act. ‘Since 
the purpose of the prize procedure is to pass upon the legality of the capture, 
its function would be nullified if a presumption of legality of the capture 
were imposed on the tribunal.’’® “The circumstance that nobody appeared 
to oppose the claim of the Minister for the Navy does not excuse the tribunal, 
according to its precedents, from ascertaining that the State’s claim is well 
founded. Nor does the presumption established by Article 217 authorize 
the tribunal to grant the demands of the Minister for the Navy without first 
being satisfied that the goods were susceptible to capture and the capture 
lawful.” 

Stare decisis. Although in the Italian system of law a precedent is not 
binding, decisions of authoritative courts are often quoted in the pleadings. 
Judgments of Italian and English prize courts have frequently been in- 
voked by the parties. The tribunal itself has several times referred, in its 
opinions, to the ‘‘uniform precedents”’ and “‘consistent adjudications”’ of 
prize courts. 

Substantive law applicable. War Law, Article 222, provides: 

8° Dec. 1, Boll., ibid., p. 21. 

6° A literal precedent for this provision is to be found in Art. 10 of the Italian Prize Regu- 
lations enacted during the first World War by Lieutenant’s decree No. 600, March 25, 1917. 

% Dec. No. 3, Boll., ibid., p. 53. Since in Italian prize procedure the State is always 
the actual plaintiff in condemnation proceedings, the English principle that enemy owner- 
ship of the goods is conclusively presumed if no owner comes forward within a specified 


period of time from capture does not find application. 
® Dec. No. 10 (Vulcania, cargo), Boll., ibid., p. 83. See also Dec. No. 5, Boll., ibid., p. 49. 


Si 


tb 


d 

t 
t 
le 


ITALIAN PRIZE COURTS 259 


The Prize Tribunal applies the national law. Whenever a case cannot 
be decided by reference to express provisions of national law, nor with 
regard to provisions governing similar cases or analogous matters, re- 
course shall be had to international usage generally recognized. 


This provision is in harmony with the Italian doctrine that international 
and municipal law are two separate systems, each exclusive within its own 
jurisdiction. International law can never be a part of the law of the land. 
Within the State, and, therefore, before national courts, including the Prize 
Tribunal, Italian law only applies. In resorting to international usage for 
the purpose of filling gaps that could not be bridged by recourse to analogy, 
the court, according to the Italian conception, performs a legislative function. 
It does not apply international law directly, but creates national law which, 
however, is consistent with international usage. In its first decision the tri- 
bunal pointed out that it applies only Italian law, both substantive and 
adjective. This law, according to the court, is consistent with international 
law. There is no doubt, however, that the court, following the Italian 
precedents of the first World War, would apply national law even if con- 
flicting with the international rules on prizes. 

Order of the issues. Whenever condemnation was demanded on the 
grounds that the goods were both enemy owned and contraband of war, the 
tribunal decided the former issue first, on the ground that enemy property 
would make the goods liable to capture even if they were not contraband of 
war. Since, in all cases decided, goods were condemned as enemy owned, 
the court did not pass on any question concerning contraband of war. 

Enemy character of the cargo. Enemy nationality of the owner determines 
the enemy character of the cargo.“ For the purposes of condemnation 
“enemy character of the cargo is to be considered with reference to the time 
when the capture took place; by consistent adjudications of the prize courts 
events subsequent to capture whereby changes in the nationality of the goods 
may have occurred are immaterial.’’*’ Rescission after the capture of the 
contract by which the goods have been sold and shipped to an enemy firm 
does not deprive the merchandise of its enemy character. On the other 
hand, ‘‘the capture is not revoked if the enemy character of the cargo, al- 
though nonexistent at the time of the capture, is established at the time when 
the condemnation proceedings are commenced.® In determining the enemy 
or non-enemy character of the merchandise, the court chiefly relied on the 

3 Boll., ibid., p. 19. 

* The Kyzikos (Sentenze, ibid., No. 15, p. 70); and the Mikatl (Sentenze, ibid., No. 55, p. 
145). 

ie. thid., pp. 23, 34, and 59. 

% The Italian Prize Court applied the same principle in the first World War (the Ambra, 
Sentenze, ibid., No. 16, p. 84). 

87 Dec. No. 1, Boll., ibid., p. 24. 

* For an Italian precedent during the first World War, see the Moravia (cargo), Sentenze, 
ibid., No. 20, p. 92. 
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presumptions arising from the bills of lading and other papers on board.*®* 
In case of discrepancies between the terms of the bill of lading and of the 
manifest, the former prevails.”° 

Concurrence of two or more of the following presumptions has been deemed 
sufficient by the court to establish the enemy ownership and thus the enemy 
character of the cargo in the absence of any presumption to the contrary: 

(a) Enemy character of the seller or shipper. This presumption is not 
affected by the circumstance that the bill of lading is to order. ‘The tri- 
bunal has no reason to depart from the rule consistently observed that goods 
consigned by an enemy sender under an order bill of lading are presumed to 
be enemy owned.”’7' Noris the presumption overcome by the fact that the 
bill contains a direction to the carrier to notify a neutral firm, domiciled in 
the neutral port of destination, of the arrival of the goods. For the power of 
disposition still remains with the enemy sender, and property does not on 
shipment pass to the buyer.” 

(b) Bill of lading to the neutral seller or shipper or to his order. When 
the nationality of the seller ™ or shipper “ is not established, or when they 
are neutral, goods shipped under an order bill of lading or under a straight 
bill of lading made to seller or shipper, are presumed to be enemy owned. 
For such methods of shipping goods are devices often resorted to for the pur- 
pose of concealing the enemy nationality of the consignee or buyer.”*> This 
presumption, however, has been generally considered insufficient if not 
supported by others (e.g., destination of the goods to an enemy port). It 
can be overcome by proof that the seller or shipper has actually an office 
or agent in the port of destination. 

(c) Bill of lading made to an enemy firm. This is one of the strongest pre- 
sumptions that the goods are enemy owned, because the addressee of a bill 
of lading has the power of disposition of the goods and is presumed to be 
the owner in the absence of proof to the contrary. 

(d) Enemy character of the consignee. Enemy ownership is presumed in 
this case also, because the consignee has the power of disposing of the goods. 
With reference to this situation, the court invoked ‘‘the principle generally 
accepted by the prize courts of the various nations, that the cargo upon 
delivery to the carrier is considered as being no longer within the power of 
disposition of the sender, but as being subject to that of the consignee.” ”* 
““Merchandise is considered as belonging to the enemy by the mere fact that 
it is addressed to him, irrespective of the existence of contractual clauses 
providing that the risk and some powers of disposition remain in the sender 
until actual delivery to the consignee.” 77 


6° The Moravia (cargo), Sentenze, ibid., No. 9, p. 53. 

70 Dec. No. 6 (Tergestea, cargo), Boll., ibid., p. 59. 

™ Dec. No. 6, tbid., p. 59. 7 Iind., p. 61. 73 Dec. No. 1, ibid., p. 24. 
% Dec. No. 3, thid., p. 34, and Dec. No. 4, tbid., p. 42. 

% Dec. No. 9 (Maria, cargo), Boll., ibid., p. 79. 

% Dec. No. 6, tbid., p. 55. 7 Thid., p. 55. 
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(e) Destination of the cargo to enemy territory. Cargo destined for an 
enemy port is presumed enemy owned in the absence of proof to the con- 
trary. Enemy ports are those in territory under enemy sovereignty, man- 
date (Palestine),’7* or occupation (Egypt).7% Greece has been held to be 
“territory notoriously occupied by enemy troops” in July, 1940, three 
months before Italy’s declaration of war (October 28, 1940).8° France after 
the armistice has been considered enemy territory for the purpose of con- 
demning cargoes shipped to it not in compliance with the armistice provi- 
sions.*' For the purposes of condemnation, a country must be considered 
enemy territory although it was not such at the time of the capture, if it 
became such before the condemnation proceedings.” 

(f) Lack of appearance of the parties defendant. When the enemy character 
of the seller or sender is not ascertained, their default in condemnation pro- 
ceedings is considered a presumption that they are not interested in the 
cargo and that they are aware of its enemy character. This, however, is 
a weak presumption. 

The presumptions invoked by the tribunal to establish the enemy char- 
acter of cargoes had already been utilized during the first World War. At 
that time, however, they were resorted to for the entirely different purpose 
of establishing that goods seized constituted contraband. It is open to in- 
ference whether the confusion has been intentionally created by the Italian 
court in order to make easier the proof of the enemy character of the goods. 
Enemy character of firms interested in the cargo has been established in the 
absence of any proof to the contrary by the concurrence of two or more of the 
following presumptions: name (Soc. An. Frigorifico Anglo; New Zealand Loan 
and Mercantile Agency, Ltd.; Ralli Bros. & Co.); place of business, or domi- 
cile of the principal office in enemy territory; default in the proceedings. 

In the decisions already published the Italian Prize Tribunal has taken ad- 
vantage of every opportunity for stating emphatically that it intended todo 
substantial justice and to enunciate liberal principles. Under the facts of 
the cases decided there was little doubt that cargoes should have been con- 
demned even under the most liberal rules. It remains to be seen whether in 
more doubtful cases which will be submitted to its adjudication, the court 
will continue to adhere to the lofty principles it has enunciated. 


78 Dec. No. 2, tbid., p. 28, and Dec. No. 3, ibid., p. 34. 

1 Dec. No. 4, ibtd., p. 42, and Dec. No. 10, ibid., p. 84. 

8° Dec. No. 6, tbid., p. 61. 

8 Dec. No. 8 (Juda bales), Boll., ibid., p.73. The court held that the Italian-French armis- 
tice of June 24, 1940, Art. 16, submitted French maritime traffic to German-Italian control. 
Maritime traffic to France not under Axis control was therefore still subject to the exercise 
of belligerent rights, including visit of ships and capture of cargoes, on the part of Germany 
and Italy. 

% Dec. No. 6, ibtd., p. 62. 

% Dec. No. 3, pp. 34-35; Dec. No. 4, p. 42; and Dec. No. 6, p. 59. 
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Writers on international law agree that its development in its present form 
began in the 16th century among the Christian States of Europe, when 
the feudal organization of the continent gave place to its modern organiza- 
tion in the ‘‘sovereign, independent”’ States of the traditional terminology, 
and that originally it was considered as not applying, or as not fully applying, 
to States outside the pale of Christian civilization. At the end of the 18th 
and until well into the 19th centuries it was common for treatises on the 
subject to bear titles referring not to “International Law” but to ‘‘ European 
International Law,’’! although such a title had ceased to be appropriate 
after the attainment of independence by the United States. It is also usually 
said that Turkey, the first Mohammedan State to join the family of States 
between which international law is in force, was brought into the family and 
made for the first time a subject or “‘person”’ of international law by Article 
7 of the Treaty of Paris of March 30, 1856, which terminated the Crimean 
War. This view has, however, been disputed by A. H. Smith who argues 
that ‘‘for many centuries Turkey had maintained diplomatic intercourse 
and concluded treaties with Great Britain and other European Powers and 

. . the general body of international law was considered to apply,’’ and 
that the alleged recognition appears to have made no practical difference; 
and who accordingly suggests the meaning of the article to be that Turkey 
was formally “admitted to the specifically European group of nations which 
was deemed to have been established by the Vienna settlement of 1815.” ? 
Smith gives no details regarding the evidence on which his view is based, and 
other writers habitually content themselves with quoting the text of the 
article. It may be interesting to consider what light contemporary evidence 
throws upon the matter. 

The text of Article 7 of the Treaty of Paris is as follows: * 


Sa Majesté la Reine du Royaume Uni de la Grande-Bretagne et 
d’Irelande, Sa Majesté l’Empereur d’Autriche, Sa Majesté l’Empereur 


1 For example Giinther, Europdisches Vélkerrecht (1787) ; Kliiber, Droit des gens moderne de 
l’ Europe (1819); F. L. deMartens, Précis du droit des gens moderne de l’ Europe (1831); Heff- 
ter, Das europdiches Vélkerrecht der Gegenwart (1855); Pradier Fodéré, Traité du droit inter- 
national public européen et américan (1885). 

* Great Britain and the Law of Nations, Vol. I (1932), pp. 16, 17. 

* British and Foreign State Papers, Vol. 46, p. 8 at p. 12. The Treaty of Paris, and the 
protocols recording the negotiations which led to the conclusion of that treaty, were drawn 
up in the French language only, and, as the exact words used are of importance, they are 
quoted in the present article in the original French. 
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des Frangais, Sa Majesté le Roi de Prusse, Sa Majesté l’Empereur de 
toutes les Russies, et Sa Majesté le Roi de Sardaigne, déclarent la 
Sublime Porte admise 4 participer aux avantages du droit public et 
du concert Européens. Leurs Majestés s’engagent, chacune de son 
coté, a respecter l’indépendence et l’integrité territoriale de 1’ Empire 
Ottoman: garantissent en commun la stricte observation de cet engage- 
ment: et considéreront, en conséquence, tout act de nature 4 y porter 
atteinte comme une question d’intérét général. 


Another reference to ‘‘droit public Européen” appears in Article 15 of the 

treaty which provides: 
L’Acte du Congrés de Vienne ayant ¢tabli les principes destinés a 
régler la navigation des fleuves qui s¢éparent ou traversent plusieurs 
Etats, les Puissances Contractantes stipulent entre elles qu’a l’avenir 
ces principes seront également appliqués au Danube et a ses embou- 
chures. Elles déclarent que cette disposition fait désormais partie du 
droit public de l’Europe, et la prennent sous leur garantie. 


The “specifically European group of nations’ to which Smith refers are 
the States which took part in the Congress of Vienna. They comprised all 
the States of Europe except Turkey,‘ which was excluded by the influence of 
Russia. Like the peace treaties of 1919, the Act or General Treaty of the 
Congress (June 9, 1815) > was intended to be a definitive settlement, and it 
claimed to embody a principle on which a solid peace could be founded, 
namely, that of establishing ‘‘relations from which a system of real and 
permanent balance of power in Europe is to be derived.” ® It incorporated 
the territorial settlements and other provisions negotiated in the Congress 
and, while it was almost entirely the work of the five Great Powers, Austria, 
Britain, France, Prussia and Russia, and was signed only by them and their 
chief allies, Spain, Portugal and Sweden, all the ‘‘Powers assembled in 
Congress, as well as the Princes and Free Towns, who have concurred in the 
arrangements specified and in the Acts confirmed in this General Treaty,” 
were invited to accede.” The interest of all Europe in the settlement was 
thus recognized by admitting all European States to be parties thereto, 
and the Act was justly considered as a kind of ‘‘ public law” applicable to 
Europe. It is so described by Wheaton in 1845 when, referring to the ex- 
clusion of Turkey, he writes: ‘‘The Ottoman Empire was not represented in 
the Congress nor included in the system of public law established by it.’ *° 
The ‘‘concert of Europe” was closely connected with these conceptions of the 
“public law” character of the Vienna settlement and of the European 


‘Strupp, Wérterbuch des Vélkerrechts, s.v. Wiener Kongress. 

5 Hertslet, Map of Europe by Treaty, Vol. I, No. 27. 

* See Secret Article 3 attached to the peace treaty signed with France on May 30, 1814, 
after the first abdication of Napoleon, British and Foreign State Papers, Vol. I, p. 151 at 
pp. 169-170. The English text of this treaty is authoritative. 

7 Act of the Congress of Vienna, Art. 119. 

8-® Wheaton, History of the Law of Nations (1845), p. 556. 
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balance of power. It was a principle or understanding in virtue of which the 
Great Powers were supposed to be the guardians of the peace of the Con- 
tinent and responsible for controlling and sanctioning any necessary modi- 
fications in its territorial structure and balance of power as by treaty estab- 
lished. In the 1850’s this whole body of ideas was still operative; indeed 
the Crimean War itself is an example of their operation; !° and it is perfectly 
possible that in Article 7 of the Treaty of Paris the terms ‘‘droit public 
européen” and “‘concert européen” express simply two aspects of the same 
thing, the reversal of the attitude adopted at Vienna and the recognition of 
Turkey as a full member of the European group of States. The correctness 
of such an attitude may be tested in the first instance by examining the rec- 
ords which show the genesis and object of the article. 

The cause of the Crimean War was the apprehension created by the be- 
havior of Russia whose treaties with Turkey, concluded as the result of 
several successful wars, already afforded her so many excuses for intervening 
in the affairs of that country as to give her what has been called ‘‘ the position 
of something like the sole guardian of the Turkish Empire.” " The pos- 
sibility of further aggrandizement of Russia at the expense of Turkey was an 
evident danger to the balance of power. When, therefore, Russia in 1853, 
having assembled her forces, presented demands to Turkey pointing to 
such an intention and subsequently occupied Moldavia and Wallachia, she 
found Austria, Great Britain, France and, somewhat reluctantly, Prussia 
combining to encourage Turkish resistance and impose a settlement. After 
war had broken out the four Western Powers continued to regard the crisis 
as a question of the balance of power 7? and turned their thoughts to measures 
to reduce Russian domination over Turkey. Prussia, indeed, did not get 
beyond approving the objects to be attained and concluding an offensive 

10 Cambridge Modern History, Vol. II (1923); Charles Dupuis, Le Principe d’équilibre 
et le Concert Européen (1909), Chap. 5, especially the observations from p. 72 onwards on the 
Crimean War. 

1 T. E. Holland, Studies in International Law, Ch. XI, The Treaty Relations of Russia 
and Turkey, 1774-1853, p. 217. The treaties were those of Kutschuk-Kainardji, July 10, 
1774; Jassy, Jan. 9, 1792; Bucharest, May 28, 1812; Ackerman, Oct. 7, 1826; Adrinople, 
Sept. 14, 1829; Unkiar Skelessi, July 8, 1833. 

12 The maintenance of the balance of power is given the chief place among the motives for 
resorting to war recited in the preambles of the convention between Great Britain and 
Turkey relating to military aid to be given to Turkey, April 10, 1854, and the treaty between 
Great Britain, France and Turkey of May 8, 1854, dealing with the same subject. An 
attempt to give a general European character to the Anglo-French intervention is made by 
two articles of the first of these agreements, namely, Art. 4: ‘The H.C.P. being animated 
with a desire to maintain the balance of power in Europe, and having no interested ends in 
view, renounce beforehand the acquisition of any advantage for themselves from the events 
which may occur;”’ and Art. 5: ‘Their Majesties the Queen of the United Kingdom of Great 
Britain and Ireland and the Emperor of the French will readily admit into their alliance, in 
order to coéperate for the proposed object, such of the other Powers of Europe as may be 
desirous of being party to it.” Sardinia acceded to the alliance on Jan. 26, 1855. See 
British and Foreign State Papers, Vol. 44, pp. 5, 8, and Vol. 45, p. 43. 
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and defensive alliance with Austria (April 20, 1854); but Austria, while 
disappointing the hope of Great Britain and France that she would join in 
the war, allied herself with them, and when it was still unlikely that the Allies 
eould inflict a decisive defeat on Russia, actually brought the war to an end 
by threatening to break off relations with Russia if the terms on which the 
three Powers had agreed were not accepted. 

The history of Article 7 of the Treaty of Paris, and evidence of the in- 
tention of the article, are to be found in the protocols of the conferences 
held during the war between the Western Powers and between them and 
Turkey and Russia, and in those of the Congress of Paris itself. These 
records show Article 7 to be closely connected with the conception of the 
concert and the balance of power. The germ of the article appears in a 
protocol drawn up at Vienna by the representatives of the four Powers on 
April 9, 1854, within a fortnight of the declaration of war by Great Britain 
and France (March 27 and 28).!* This document outlines a common policy 
for a peace settlement with Russia and declares “ L’intégrité territoriale de 
l’Empire Ottoman est et demeure la condition sine qua non de toute trans- 
action destinée 4 rétablir la paix entre les Puissances belligérantes, et les 
Soussignés s’engagent 4 rechercher en commun les garanties les plus propres a 
rattacher l’existence de cet Empire a l’équilibre général de |’Europe. . . .”’ 4 
Here at least the meaning is clear. The system of European balance of 
power is to be made to cover Turkey. In the middle of 1854 Austria, Great 
Britain and France developed the April policies into four points or ‘ guar- 
anties’’ which they presented to Russia,' and from March 15, 1854, to June 
4, 1855, they joined with Turkey in full dress peace negotiations with Russia 
at Vienna on the basis of these guarantees as elaborated in a memorandum 
delivered to Prince Gortchakoff, the chief Russian plenipotentiary, on De- 
cember 28, 1854. The attachment of Turkey to the European balance of 
power appears in the third guarantee and is there linked to the revision of 
the general treaty of July 13, 1841, which insured Russian naval prepon- 
derance in the Black Sea by closing the Dardanelles and Bosphorus to foreign 
warships so long as Turkey was at peace.'® The guarantee, as laid down in 
the memorandum, declares that this treaty must be revised with the ob- 
ject ‘‘de rattacher plus complétement |’existance de 1’Empire Ottoman 4 
l’équilibre Européen, et de mettre fin 4 la prépondérance de la Russie dans 
la Mer Noire.’ !?__ In the discussions the two questions were again separated 

13 Turkey had been at war with Russia since Oct. 23, 1853. Sardinia entered the war 
early in 1855. 

4 British and Foreign State Papers, Vol. 44, p. 82 at p. 83. 

18 For the text, see in British and Foreign State Papers, Vol. 44, pp. 88-90, notes exchanged 
between Great Britain and Austria on Aug. 8, 1854. 

16 British and Foreign State Papers, Vol. 29, p. 703. The original parties to the treaty 
were the five great Powers and Turkey; it was open to accession by other Powers invited to 


do so by Turkey. 
17 British and Foreign State Papers, Vol. 45, p. 53. 
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and at the 11th meeting on April 19, 1855, the French Foreign Minister, M. 
Drouyn de Lhuys, invited the Turks, as the party most interested in 
Turkey’s connection with the balance of power, to put forward a definite 
proposal. Ali Pasha, the Turkish Foreign Minister, thereupon said he 
considered the question could be satisfactorily solved by the following 
provision: 18 
Les Parties Contractantes voulant manifester l’importance qu’elles 
attachent 4 ce que |’Empire Ottoman participe aux avantages du 
concert établi par le droit public entre les différents Etats Européens, 
déclarent considérer désormais cet Empire comme partie intégrante de 
ce concert et s’engagent 4 respecter son intégrité territoriale et son 
indépendance comme condition essentielle de |’équilibre général. 


The principle of this text was approved and, as the result of French and 
Austrian suggestions, it was converted into a draft in two articles reading 
as follows: !* 


1. Les Hautes Parties Contractantes, désirant que la Sublime Porte 
participe aux avantages du concert établi par le droit public entre les 
différents Etats de l’Europe, s’engagent, chacune de son cété, a respecter 
l’indépendance et l’intégrité territoriale de Empire Ottoman, garan- 
tissent en commun la stricte observation de cet engagement, et con- 
sidéreront tout acte ou tout événement qui serait de nature 4 y porter 
atteinte, comme une question d’intérét Européen. 

2. Si un conflit survenait entre la Porte et l’une des Puissances Con- 
tractantes, ces deux Etats, avant de recourrir 4 l’emploi de la force, 
devraient mettre les autres Puissances en mesure de prévenir cette 
extrémité par les voies pacifiques. 


At the next two meetings, April 21 and 26, we find Prince Gortchakoff 
insisting that these articles implied no obligation to take positive measures 
to protect Turkey (garantie active)—a view which Austria, France and 
Turkey united in regarding as making nonsense of the “garantie commune”’ 
which they contained *°—and assuring his incredulous colleagues that the 
most solid guarantee of Turkish independence was to be found in the decision 
“de faire participer la Sublime Porte aux avantages du concert Européen 
et de la placer sous |’égide du droit public de l'Europe.” In the course 
of the argument Turkey produced a fresh version of the article * which was 
not discussed. It altered the first lines of the article as follows: 


Les H. P. C., pénétrées de l’importance qu’il y aurait pour le maintien 
de l’équilibre général de voir la Sublime Porte participer aux avantages 
du concert établi par le droit public entre les différents Etats Européens, 
déclarent la considérer désormais comme partie intégrante de ce concert; 
s’engagent, etc. 


18 British and Foreign State Papers, Vol. 45, pp. 92-93. 
19 Ibid., p. 97. 2 Jbid., pp. 99, 117. 
% Ibid., pp. 111, 114-115. Ibid., pp. 104, 110. 
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The next meeting of the conference on June 4 was the last, the negotiations 
having broken down on the question of the Black Sea. Throughout the 
record there is no trace that the participants were conscious that Turkey 
was not already a subject of international law, or that they were proposing 
to confer that status upon her. 

The same thing is true of the Congress of Paris (February—April 1856).” 
It met to conclude an armistice and negotiate a peace treaty on the basis 
of a more stringent version of the four guaranties of 1855. The original 
participants were Austria, Great Britain, France, Sardinia, Turkey and 
Russia, but Prussia joined the Congress after the treaty had been drafted, 
and signed it in virtue of her status as a party to the 1841 treaty for which 
the new instrument substituted the system of neutralization of the Black 
Sea. The question of connecting Turkey with the European balance of 
power and concert was mentioned by the President of the Congress, Count 
Walewski, the French Foreign Minister, on February 28,4 and was taken 
up on March 14. By that time agreement had been reached in substance 
upon the rest of the treaty. The texts produced at the meetings of 1855 
were read and sent without discussion to the drafting committee to which 
the whole treaty was at the same time referred.> The text which this 
body ** submitted to the Congress on March 18 was in three articles reading 
as follows: 2? 

Sa Majesté l’Empereur des Francais, Sa Majesté l’Empereur de 
l’Autriche, Sa Majesté la Reine du Royaume-Uni de la Grande 
Bretagne et de I’Irelande, Sa Majesté le Roi de Prusse, Sa Majesté 
l’Empereur de Toutes les Russies et Sa Majesté le Roi de Sardaigne, 
déclarent la Sublime Porte admise 4 participer aux avantages du con- 
cert Européen. Leurs Majestés s’engagent, chacune de son coté, A 
respecter l’indépendance et |’intégrité territoriale de l’Empire Ottoman, 
garantissent en commun la stricte observation de cet engagement, et 
considéreront, en conséquence, tout acte ou tout événement qui serait 
de nature a y porter atteinte, comme une question d’intérét général. 

Les Conventions ou Traités conclus ou a conclure entre Elles et la 
Sublime Porte feront désormais partie du droit public européen. 

S’il survenait entre la Sublime Porte et l’une des Puissances Contrac- 
tantes un dissentiment de nature 4 menacer le maintien de leurs rela- 
tions, les deux Etats, avant de recourir & l’emploi de la force, mettront 
les autres Puissances en mesure de prévenir cette extrémité par les voies 
de la conciliation. 


The only material difference between this draft and those of the Vienna 
meetings is that the committee, abandoning the use of the phrase ‘‘établi 
par le droit public Européen” as a description of the ‘‘concert’’ of Europe, 
declares Turkey’s treaty relations to be henceforth part of Europe’s “‘droit 


*% British and Foreign State Papers, Vol. 46, pp. 63-138. 

* Thid., p. 70. % Ibid., p. 89. 

%* Tt consisted of Ali Pacha for Turkey and the second plenipotentiaries of the other Powers. 
27 British and Foreign State Papers, Vol. 46, pp. 91-92. 
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public.” Exactly the same expression is used in the article dealing with 
navigation on the Danube (Article 15) which is quoted at the beginning of 
the present study. It must have the same meaning in both contexts, and 
in Article 15 it cannot refer to international law as a whole. No competent 
draftsman would select a single clause in an agreement and declare it to 
constitute a legal obligation; if a system of law applies to an agreement, it 
applies to all its clauses. The stress must be on the words ‘‘européen”’ 
and ‘‘d’Europe,”’ and the intention is to give to the engagements in question 
the character of engagements which, like those of the Act of Vienna, are 
part of the legal structure of Europe and matters in which all the States 
of the continent have an interest. One could, in any case, hardly imagine 
her allies saying to Turkey in so blunt and undiplomatic a form: “ Your 
conventions and treaties which you have concluded with us and which 
hitherto have been legally non-existent and mere matters of moral obligation 
in the sight of the international law which we recognize, shali henceforth 
enjoy the protection of our international law.” 

On March 26 the draft treaty down to Article 14 was read in a meeting of 
the Congress itself. There is no record of any discussion, but in the text 
as finally adopted and entered in the protocol of the meeting ** the second 
clause concerning Turkish treaties is omitted and the first clause is converted 
into the present text of Article 7 by substituting the words “avantages du 
droit public et concert Européens’”’—benefits of the European public law 
and concert—for the words “‘avantages du concert Européen,” and by mak- 
ing a minor change of style. The third clause with changes of style becomes 
Article 8. ‘Droit public” thus returns to the place it had occupied in the 
April drafts with the single difference that it now appears there in its own 
right and not merely as the source of the ‘‘concert.”’ 

It is easy to conjecture reasons for the change. To make all Turkish 
treaty obligations, present and future, with the other contracting parties 
a matter of European concern was going rather far, and to say the “‘concert”’ 
of Europe was established by its ‘‘droit public” had not seemed satisfactory 
to the drafting committee. But whatever the reason, it is not credible that 
the change of phrase can have changed the whole scope and importance of 
the article and conferred on Turkey something which she had not demanded, 
and nobody had spoken of conferring upon her something, too, which it 
might seem a doubtful compliment to grant to a State with which the other 
contracting parties had for so long been connected by normal diplomatic 
intercourse and treaty relations of the most diverse and multifarious char- 
acter. This conclusion is confirmed by the indiscriminate manner in which 
the protocols of the Congress use the expressions ‘droit public européen” 
and ‘“‘concert européen”’ to describe the subject to which Article 7 relates. 
When first mentioned on February 28, 1856, at the second meeting of the 
Congress, it is called ‘‘]’entrée de la Turquie dans le droit public européen.” ?° 

*8 British and Foreign State Papers, Vol. 46, pp. 105. * Tbid., p. 70. 
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On March 14, when it is again referred to, the words ‘‘concert européen” 
have replaced “droit public,”’ *° but the latter phrase reappears in the descrip- 
tion of the proposals sent to the drafting committee at the end of the meet- 
ing.* Nevertheless, the title under which that committee presents its 
draft of Article 7 to the Congress on March 18 is ‘‘ Entrée de la Turquie dans 
le concert européen,” *? and on March 25 Lord Clarendon, the British 
Foreign Minister and chief plenipotentiary, speaks of the Congress as 
“appellant la Turqie 4 faire partie du systeme politique de l’Europe,” * 
a description which perhaps describes the article better than any of the 
others. 

It is difficult to reconcile this confusion of terminology with the view that 
the first sentence of Article 7 not merely brought Turkey into the concert 
of European States but for the first time put it upon the same footing as 
those States as a subject of general international law. Further evidence in 
the same sense is to be found in a memorandum which the British Ambas- 
sador at Paris and second plenipotentiary at the Congress, Lord Cowley, 
drew up on the evening of April 5, 1856, five days after Article 7 was adopted, 
and in which he contrasts the past situation of Turkey with that which she 
will have under the treaty and the annexed conventions.** He was able to 
record on the credit side the disappearance of the treaties on which Russia 
had founded her special position in regard to Turkey, the abolition of her 
de facto protectorate over Moldavia and Wallachia and Serbia and the sub- 
stitution of a joint guarantee of the new régime of those principalities, the 
renunciation of any right of the Christian Powers to interfere in Turkey in 
defense of the Christian populations, the neutralization of the Black Sea 
and the banishment of all ships of war, except Russian and Turkish “police” 
forces, from its waters and of armaments from its coasts, the opening of the 
lower Danube to international commerce and the removal of the manage- 
ment of its mouths from Russian hands to those of an international commis- 
sion, and the provision for mediation of the other contracting parties in 
disputes between any of their number and Turkey. His only mention of 
Article 7 is a simple reference to the “‘admission of Turkey into the inter- 
national engagements of Europe.” 

There seems, moreover, to be evidence that the governments and political 
opinion in the contracting countries were quite unaware that the Treaty of 
Paris had effected a fundamental change in Turkey’s status in international 
law. In England at the beginning of May, 1856, addresses of congratulation 
to the Crown upon the happy conclusion of peace were moved and carried 
in the House of Lords (May 2) and the House of Commons (May 5 and 6-7). 


** British and Foreign State Papers, Vol. 46, p. 89. 

Tbid., p. 89. Tbid., p. 90. % Tbid., p. 100. 

* For the text of this memorandum (F.O. 27.1125) see The Cambridge History of British 
Foreign Policy, Vol. II, Appendix D, p. 644. This history itself (p. 389) treats the article 
as admitting Turkey to the ‘European Concert.” 
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The Government had to face strong criticism from the opposition on the 
weakness of the position in which the treaty left Turkey, but its official 
spokesmen made no attempt to invoke Article 7 in its defence, as might have 
been expected if the article had conferred an entirely new legal status upon 
that country. Among the 31 speakers who addressed one or other House, 
including Lord Clarendon and Lord Cowley, only three referred to the 
article, not one of whom asserted that an extension of the scope of interna- 
tional law had been effected by it.» Indeed there is evidence that before 
1856 the British official world already considered international law to apply 
to relations with Turkey. Members of Parliament discussing the Eastern 
Question took that view and on at least one occasion it appears to have been 
accepted by the Government. A request for information on Turkish affairs 
was made in the House of Lords on April 25, 1853, by Lord Clanricarde, 
who referred to the previous occasion when, as he said, ‘‘ France and Eng- 
land protested against the Treaty of Unkiar Skelessi, and declared they 
would not allow that treaty to form any part of the international law of 
Europe.” In replying for the Government, Lord Clarendon said he thought 
“that the British Government are bound by the principles of sound policy, 
national interest and international law to uphold the Turkish Empire,” but 
added that as regards the despatch by Austria to Turkey (in connection with 
action taken by the latter in Montenegro) of what he called a mission of 
somewhat peremptory character he ‘‘ must say that there was nothing in the 
Austrian demands to infringe any principle of international law or that was 
inconsistent with the demand which one friendly government might make 
upon another.” Lord Beaumont, returning to the question, declared 


The people of Montenegro were the subjects of the Porte, and they 
occupied themselves in robbing and murdering their fellow subjects. 
The Sultan exercised his undoubted authority to suppress these infa- 
mous proceedings; and then Austria, a neighboring and friendly Power, 
interfered to prevent him. If international law admitted such pro- 
ceedings, we should have been justified in interfering on behalf of the 
Hungarians and France would have had a right to interfere recently on 
behalf of the Milanese. 


Lord Clarendon, replying to these remarks, 


adhered to the opinion he had given that the Austrian Government had 
infringed no international law, for the terms in which the representations 
of the Austrian Minister were made fully bore him out. Austria did not 
impugn or deny any of the treaties that settled the sovereignty of Tur- 
key over Montenegro, nor did Austria deny or dispute the authority of 
the Turkish Government to punish the outrages in question. .. . 


* The mover of the address in the House of Lords devoted one sentence to calling attention 
to the “incalculable consequences of” what he called “the admission of Turkey into the pale 
of European States.” In the House of Lords the mover of the address said that Turkey 
had been “received under the common law of Europe’’ and the seconder described the trans- 
action as admission “into the European system.” (Hansard, Parliamentary Debates, 
Session 1856, Vol. 141, col. 1947 et seg., in particular cols. 1966, 2037, 2039, and 2045.) 
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Still more violent accusations of violation of international law by the 
Austrian Government were made in the Lords on the following August 12, 
but on that occasion nothing significant was said by the Government.” 
The same attitude seems to have prevailed in other countries. In France, 
a contemporary political year-book, the Annuaire Historique Universelle ou 
Histoire Politique pour 1856, which appeared in 1861, after giving the history 
of Article 7, concludes: 
L’admission de la Turquie dans la famille européene peut bien étre le 
fruit de certains calculs mais elle témoigne aussi des progrés de la tol- 
érance religieuse dans l’occident. Elle fait sortir |’Empire Ottoman de 
Visolement ou il se trouvait rélegué, et le fait entrer dans la sphere de 
laction de l’Europe. . . . 


In Russia the Czar, Alexander II, in his peace manifesto of March 19/31, 
1856, referred to Article 7 in the following words: ‘The Sultan has solemnly 
recognized the rights of the Christians of the East and in consequence of this 
act of justice the Ottoman Empire is admitted to the concert of European 
States.’”’ 37 Russia could not in 1856 logically have taken part in admitting 
Turkey to participate in international law for, in the solemn declaration of 
war against Turkey of April 26, 1828, which, of course, was in essence a 
manifesto to the world at large, the Czar Alexander I had made it one of his 
grounds of complaint that 

The Porte has nevertheless constantly misunderstood the advantages of 

its stipulations with St. Petersburgh, and of the fundamental treaties of 

Kainardji, Jassy, and Bucharest, which by placing the existence of the 


Porte, and the integrity of its frontiers, under the protection of the law 
of nations, could not fail to contribute to the duration of its empire.** 


Moreover, Russia had concluded at least one treaty with Turkey stipulating 
for treatment in accordance with international law.*® Austria was in the 
same position.‘ It may also be relevant to note that in 1852 Turkey had 


%* Hansard, Parliamentary Debates, Sess. 1853, Vol., 126, 1, cols. 1638 and 1641. 

87 Translated from the German version of the declaration in C. F. Wurm, Diplomatische 
Geschichte der Orientalischen Frage (1858), Sec. 23. The section as a whole bears the title 
“ Die einfihrung der Tiirkei in das Europdische System. Der Garantie-Vertrag von 15 April, 
1856,’ and it says nothing of a fundamental change in Turkey’s relation to international 
law. 

%8 From the English translation of the declaration in 138 Hertslet, Map of Europe by 
Treaty, Vol. II, No. 138, p. 777. 

8° The treaty of peace concluded at Kutschuk-Kainardji on July 10, 1774, Art. 16, No. 
9, provides that the sovereigns of Moldavia and Wallachia shall be entitled to accredit to the 
Porte chargés d’affaires who shall be regarded ‘“‘malgré leur peu d’importance comme des 
hommes jouissant du droit des gens et en consequence exempts de toute vexation.” See 
Noradoungian, Receutl d’ Actes internationauz de l’ Empire Ottoman, Vol. I, Text No. 36. 

“© The treaty of peace concluded at Sistowa on Aug. 4, 1791, Art. 13, provides that the 
Ministers accredited by either party to the other “‘joueront en vertu du statu quo strict de 
toutes les prerogatives du droit des gens et autres immunites attachées a leur caractére 
d’aprés les articles des Traités et l’observance établi.” See Noradoungian, loc. cit., Vol. II, 
Text No. 3. . 
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been invited to attend the first International Sanitary Conference and had 
signed the convention which was there concluded, although, like all the other 
signatories except France and Sardinia, she did not ratify it.“! 

The truth appears to be that towards the end of the first half of the 19th 
century the reasons for holding that Turkey was outside the operation, or 
not fully within the operation, of the international law observed by the 
Christian Powers had become for all practical purposes obsolete, owing to 
those Powers becoming the predominant partners in all relations between 
them and the Sublime Porte, and owing to the growing complexity and 
extent of their relations with it. The time was ripe for recognizing those 
relations to be governed by international law instead of the ambiguous 
combination of treaties and of compromise between Christian and Turkish 
practice to which lawyers had been forced to resort for their legal interpreta- 
tion.“ But governments act. They do not, unless they must, draw theo- 
retical conclusions from their acts or define their precise legal nature. This 
is left to the writer on international law. Two such writers did draw the 
conclusion that Turkey had become in all respects subject to international 
law. Wheaton in the 1846 edition of his Elements of International Law, in 
a section entitled Extension of the International Law of Christendom to the 
Asiatic and African Nations, observes that 


the more recent intercourse between the Christian nations of Europe 
and the Mohammedan and pagan nations of Asia and Africa indicate a 
disposition on the part of the latter to renounce their particular inter- 
national usages and adopt those of Christendom. The rights of lega- 
tion have been recognized by, and reciprocally extended to, Turkey, 
Persia, Egypt and the States of Barbary. The independence and in- 
tregity of the Ottoman Empire have been long regarded as forming es- 
sential elements in the European balance of power, and, as such, have 


“1 See Noradoungian, loc. cit., Vol. II, p. lxiii, No. 643. 

“ The most important element probably consisted of treaty provisions. Cf. Sir W. Scott 
(Lord Stowell) in The Helena (High Court of Admiralty, 1801, 4 Christopher Robinson 3, 
Hudson, Cases, 29-30): “‘as it is by the law of treaty only that these nations (¢.e., the African 
Mohammedan states) hold themselves bound, conceiving (as some other people have fool- 
ishly imagined) that there is no other law of nations, but what is derived from positive com- 
pact and convention.” For the other element, see the same judge’s judgment in The 
Madonna of Burso (4 Christopher Robinson 171-172): “The inhabitants of the Ottoman 
Empire are not the possessors of exactly the same Law of Nations with ourselves. In con- 
sideration of its situation and character, the Coyrt has repeatedly expressed its disposition 
not to hold them bound to the utmost rigour of that Public Law, on which European states 
have so long acted in their intercourse with one another.” Wheaton, History of the Modern 
Law of Nations (1845), p. 555, says: ‘In respect to the mutual intercourse between the 
Christian and Mohammedan Powers, the former have been sometimes content to take the 
law from the Mohammedan, and in others to modify the International Law of Christianity 
in its relation to them. Instances of the first may be found in the ransom of prisoners, the 
rights of ambassadors, and many others where the milder usages established among Christian 
nations have not yet been adopted by the Mohammedan Powers. On some others they are 
considered as entitled to a very relaxed application of the peculiar principles established by 
long usage among the states of Europe in constant intercourse with one another.” 
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recently become the objects of conventional stipulations between the 
Christian States of Europe and that Empire, which may be considered 
as bringing it within the pale of the public law of the former. This ob- 
servation will particularly apply to the treaty of the 13 July, 1841, by 
which the ancient rule of the Ottoman Empire, prohibiting the entry of 
any foreign ships of war into the Straits of the Dardanelles and the 
Bosporus, is recognized and confirmed as a principle to be respected by 
all the contracting parties. 


On the other side of the Atlantic, Sir Robert Phillimore, in his Commentaries 
on International Law, which was published in 1854, two years before the 
Congress of Paris, reached the same conclusion. Reviewing the extent and 
nature of the intercourse between Turkey and the Christian nations, and 
referring for confirmation of his views to the parliamentary debates of 1853, 
Phillimore writes: “ ‘‘It is clear, even from this slight and cursory notice, 
that the Porte must now be considered as subject, with only such exceptions 
as the nature of the thing may dictate, not only to the principles of general 
International Law, but to the particular provisions of the European Code”’; 
and he repeated the same view in his edition of 1877 without even mention- . 
ing the Treaty of Paris. On the other hand, Woolsey in 1868 still regarded 
international law as only “beginning to spread . . . into Turkey,” and in 
an appendix summarizing the most important treaties since the Reformation 
he discusses the Treaty of Paris without commenting on Article 7.“ 

In general, after the Treaty of Paris, writers on international law were 
misled by their farhiliarity with the phrase “droit public européen” as a 
name for their science and took Article 7 at its apparent face value. Thus 
in 1861 Sir Travers Twiss was of opinion that by subscribing to the article 
as a party to the treaty Turkey had “substantially pledged itself to the 
acceptance of the international law of Europe,” although he notes that it 
has not ‘‘made any formal communication to the European Powers on the 
subject.” “ Heffter in 1855 thought that relations between the European 
Powers and Turkey were still in essentials subject. to international law ‘‘as 
a matter of political convenience only, and not of right, and only to the 
extent to which reciprocity can be counted upon, in short purely on the 
basis of mutual consent,’’ ‘7 but in the editions of his treatise published 
after 1856 he adopted the attitude that the Treaty of Paris admitted her 
fully into the body of States between which international law applied, al- 
though he remarked that she was unlikely to observe its prescriptions very 


“* Wheaton, Elements of International Law, 3rd ed. (1846), Pt. I, Chap. 1, Sect. 13. 

“ Phillimore, Commentaries on International Law (1854), Vol. I, pp. 86, 87. 

* Woolsey, Introduction to the Study of International Law (1868), pp. 20 and 420-421. 

“ Travers Twiss, The Law of Nations considered as Independent Political Communities 
(1861), Sec. 62. 

“ Heffter, Das europdische Vilkerrecht der Gegenwart (3rd ed. 1855), Sec. 7. His actual 
words are “eine zwanglose, nach der zu erwartenden Reciprocitat abgemessene, also eine 
bloss conventionelle politische Anwendung” of international law. 
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faithfully.“* Heinrich Bernard Oppenheim in 1866 says simply that Article 
7 brought Turkey into international law.‘® Hall (1880), who considered 
States outside the pale of international law could enter ‘‘into the circle of 
law-governed countries” by simply doing ‘‘something, with the acquiescence 
of the latter, or of some of them, which amounts to an acceptance of that 
law in its entirety beyond all possibility of misconception,” regarded Article 
7 as a more formal act than was necessary for the purpose. Rivier (1896) © 
and Westlake (1904) * are more cautious. They treat the article as making 
Turkey a subject of international law, but regard this admission to the family 
of nations as incomplete owing to the maintenance of the capitulations and 
also, in Westlake’s opinion, the many differences between Turkish and 
European civilization. For Oppenheim, the English apostle of the doctrine 
of the ‘‘constitutive” theory of recognition, the admission of Turkey in vir- 
tue of the article marks the moment at which “‘ International law ceased to be 
a law between Christian States solely.” * The same interpretation of Arti- 
cle 7 appears without the qualifications in John Bassett Moore (1906) * and 
later American writers. It is unnecessary to follow it down the succession 
of modern treatises in the different countries. 

If the evidence and arguments adduced above are valid, they support A. H. 
Smith’s contention that such an interpretation should be rejected. Article 7 
of the Treaty of Paris does not deal with Turkey’s status in international 
law. Itis not an instance of the recognition of an Oriental State as a subject 
of that law. Its purpose was not even, in a strict sense, a legal but rather 
a political purpose. The benefits to which it admitted Turkey were those 
of being formally declared to have her part in the legal structure of Europe, 
in the nexus of treaties and accepted policies which underlay and maintained 
the stability of the continent, and of being expressly included in the operation 
of the European concert. The article was an act of admission to what today 
might be called a regional understanding, and, if the Monroe Doctrine and 
the special treaties and principles developed and to be developed by the 
members of the International Conferences of American States constitute 
such an understanding, a treaty formally admitting Canada to profit thereby 
would be an analogous case. 


48 See, for example, the French edition of 1866, Sec. 7, where the article is said to have 
introduced Turkey “‘dans le concert et dans la communion du droit public européen.” 

40H. B. Oppenheim, System des Volkerrechts, p. 57. 

so W. E. Hall, A Treatise on International Law (1880), Sec. 6. 

5 Alphonse Rivier, Principes du Droit du Gens (1896), Tome I, p. 10. 

% John Westlake, International Law, Pt. I, p. 47. 

5 L. Oppenheim, International Law, Vol. I, Sec. 28. 

% John Bassett Moore, Digest of International Law, Sec. 27, last sentence. 

% 7.9. Hershey, Essentials of Public International Law and Organization (1912); Hyde, 
International Law (1922); Fenwick, International Law (1924). 


EDITORIAL COMMENT 
FOURSCORE FOR THE EDITOR-IN-CHIEF 


This number of the JouRNAL goes to press on March 29—the eightieth 
birthday of the Editor-in-Chief. Congratulations, Mr. Editor-in-Chief! 
and best wishes from your fellow members on the Board of Editors, for 
happy returns not only for the day but for the year and for the years to 


come: 
Now, of the fourscore years I fend, 
Twenty will not come again. 
And take from eighty springs a score 
It only leaves me sixty more. 


(With apologies to A Shropshire Lad.) 


Professor Wilson—as thousands of his former students affectionately know 
him and the many associates who have been privileged to enjoy his friend- 
ship insist on calling him, notwithstanding his title to more eminent aca- 
demic honor—was one of the small band of men of faith in the future which 
met at the Lake Mohonk Conference on International Arbitration in 1905, 
and on June 2 of that year took steps to organize the American Society 
of International Law and to propose the publication of the AmmRICcAN 
JOURNAL OF INTERNATIONAL Law. He was a member of the Committee 
on Organization and was elected one of the original members of the Execu- 
tive Council, upon which he has remained continuously up to the present 
time, being successively reélected for a number of three-year periods before 
becoming a permanent member by election as a Vice-President in 1922 and 
as an Honorary Vice-President in 1925. Of the thirty-six annual meetings 
of the Society, those have been rare, indeed, at which Professor Wilson has 
not been present, in some cases delivering formal papers, in others acting as 
presiding officer, and in all taking an active part in the informal discussions. 
His attendance at the meetings of the Executive Council have been as regu- 
lar as at the meetings of the Society. 

Professor Wilson was also one of the original members of the Board of 
Editors selected in 1906, and he has remained an Editor ever since. His con- 
tributions of articles, editorial comments, and book reviews, with which the 
JOURNAL abounds, cover substantially the whole field of international law 
and have been as various in their subject-matter and as dynamic in their 
treatment as the rapidly changing and developing world of international 
affairs in which he has taken an important and distinguished part for over 
half a century. In 1924, Professor Wilson was elected Editor-in-Chief, in 
which position we now hail him and look forward to many more years of his 
wise guidance in editing the JouRNAL. 


GrorGe A. FINcH 
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POST-WAR DEVELOPMENT OF INTERNATIONAL COURTS 


It is a truism to say that wars can be averted only if peaceful means can 
be substituted for the settlement of international disputes. However, the 
adoption of peaceful means rests upon the assumption of good faith in the 
relations between States. No system of international relations, however 
perfect, will satisfy a government whose responsible leaders consciously plan 
aggrandizement at the expense of neighbors, just as good government within 
a State may lessen the tendency toward crime, but is no guarantee against 
violators. In both instances the system must endeavor to protect itself 
against those who would destroy it. 

There are some who believe that international law presupposes that States 
‘apart from the general rules of customary law, are not bound at all except 
for their own agreement.” ! In the last analysis, customary law is only that 
which has been accepted; and the very principle that States, like individuals, 
are bound by their own agreement, is itself a concept of law. As Professor 
Mander has well said: “If sovereign States could not or would not bind 
themselves, or if there was mere ‘auto-limitation,’ international law was 
merely a precariously existent set of rules.”? International law is a pro- 
gressive system and cannot be condemned to rigidity. It subserves the 
needs of a community or family of nations in an inchoate state of organiza- 
tion. The contrary opinion which sees only a “constellation” of States, all 
following independent orbits, is inextricably connected with the old mystical 
concept of “sovereignty” which grew up in a state of international society 
so vastly different from that of the present time that, like the divine right 
of kings, it no longer fits the international scene. The nomenclature of 
sovereignty still abides, but where once it was employed to represent the 
ineluctable rights of States or their ruling princes, it is now, by customary 
law as well as by agreement, substantially controlled and modified by certain 
correlative legal duties. This field of the legal duties of States is bound to 
expand as a result of painful experience with the old system of the exag- 
gerated and uncontrolled “‘rights” of States resting upon the concept of 
sovereignty. International law is not a static system. States are man- 
made. They are not absolved, like pagan gods, from all moral responsi- 
bility. The question which is now presented is the extent to which the 
action of States may be brought into the sphere of legal definition and control 
in the interest of peace and justice. *In solving this problem, judicial 
processes will play an important réle, and it is the task of judicial organiza- 
tion which now occupies the attention of jurists. The rest may be left to 
diplomacy and statesmanship. 

The lawyers of the United States in their several organizations are deeply 
concerned about that part of the future settlement which relates to the recon- 
stitution of the Permanent Court of International Justice and the possible 


1 Edwin Borchard, this Jonunat, January, 1943, p. 48. 
? Linden A. Mander, Foundations of Modern World Society (1941), p. 586. 
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organization of a more comprehensive judicial system. Lawyers practice 
a conservative profession and are not ordinarily accused of being either 
romantic or unrealistic. It is therefore not without significance that the 
American Bar Association, through the action of its House of Delegates and 
upon recommendation of the Association’s Section on International and 
Comparative Law, recognized at its meeting at Detroit, in August, 1942, 
“that the United States must play a responsible part in the establishment 
and operation of international institutions designed to promote the prin- 
ciples of democracy and the common welfare of mankind,” and resolved that 
the Association “‘reaffirms its confident belief in the necessity and practica- 
bility of international tribunals which will apply and develop international 
law.” The resolution endorsed the view: 


That means should be devised to establish and maintain in the post- 
war world an adequate international judicial system to the end that the 
rule of law may be established among as within nations, and it asserts 
the desirability of the codperation of the United States in the establish- 
ment of such a system.’ 


The recognition of the importance of international legal tribunals does not 
require a belief in a court or courts as the exclusive medium for the pacific 
settlement of international disputes. This is sometimes maintained by lay- 
men but seldom by those familiar with the variety of questions which vex 
the good relations of States. It should be recognized that there are clashing 
political interests which cannot be properly resolved by courts, and one may 
agree that “it is possible to do courts an injury by exposing them to the 
requirement of adjudicating political issues, even when clothed in the guise 
of legal questions.” 4 But this does not require us to concede that the State 
is therefore absolved from recourse to any means for the peaceful settlement 
of disputes deemed political. Such exemption was formerly relied upon by 
reason of a widespread use in arbitration treaties of clauses excepting sub- 
mission of disputes involving the ‘national honor’”’ or the “vital interests” 
of the contracting parties. While these provisions are now no longer in 
common use, other forms are employed which practically require a new 
agreement to arbitrate each particular dispute as it arises. Nor can we 
expect much progress until international authority is created with power at 
least to decide whether the claim giving rise to the dispute is sufficiently well- 
grounded to make imperative a settlement either by direct negotiation or, 
failing this, by arbitration or judicial settlement. Until that development 
has been reached, neither arbitration nor judicial settlement will be resorted 
to for the purpose of resolving disputes of more than minor importance.5 


*28 American Bar Association Journal, 1942, p. 716. 

4 Borchard, ut cit., p. 52. 

See Preliminary Recommendation on Postwar Problems, formulated by the Inter- 
American Juridical Committee. Reprinted in International Conciliation, February, 1943, 
pp. 104-105. 
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Another consideration making for the further development of the judicial 
process in international relations is its intimate relation to international 
organization. This is sometimes lost sight of by those irreconcilables who 
refuse to tolerate the idea of organized codperation between the States of the 
world. Organization does not necessarily contemplate a superstate; neither 
does it inevitably contemplate a federal union, or a global community of 
States. Any of these may or may not be brought about in the post-war 
world; but it is not necessary to assume that they will come about in order 
to recognize that, no matter how modest the structure of international 
authority, the judicial process will play an essential réle in the interpretation 
and coérdination of the powers granted within the framework of the inter- 
national authority. Such authority in its initial stages may be limited terri- 
torially to a certain group of States having the will to coéperate toward 
common ideals and objectives. It may come about to promote economic 
interests, especially within a certain geographic region. Whatever the limits 
of international authority, whether by subject-matter or by territory, the 
judicial process is likely to constitute the keystone of the structure. 

Judicial tribunals operate organically as well as functionally. It was the 
failure to provide a supreme court which, as much as any factor, led to the 
failure of our Articles of Confederation. The members of the League of 
Nations recognized the coherence which the Permanent Court gave the 
League and were not willing to surrender the power of the court to render 
advisory opinions. This function was gravely misrepresented in the United 
States at the time, partly because of the internal political strife involved in 
the consideration of our adherence to the court, but also because of the mis- 
understanding of the divergence between judicial organization in civil law 
countries and those of the English common law. In the former group, the 
court system is an adjunct of civil administration. The French Conseil 
d’ Fiat furnishes an outstanding illustration of this function. It was natural 
that the advisory jurisdiction of the court should be sought to determine 
the scope and power of the organs of the League. The court responds to this 
function, not by giving private and ex parte advice, but by regular judicial 
procedure.” The Supreme Court of the United States, although refusing to 
give advisory opinions, has acted as an interpreter of the power of the officials 
of the various organs of the Union almost from the beginning. 

A further development of the judicial process in international relations is 
to be looked for in the establishment of regional courts. The Inter-American 
Juridical Committee recommended that the jurisdiction of the Permanent 


6 See Charles Warren, “The Supreme Court and Disputes between States,’ World Affairs, 
December, 1940, reprinted in International Conciliation, January, 1941, No. 366, p. 25. 

7™See John Bassett Moore, International Law and Some Current Illusions (1924), p. 131. 
See also Manley O. Hudson, The Permanent Court of International Justice (1934), p. 435, in 
. which the author expressed the belief that the court’s chief contribution to the maintenance 
of peace was the assistance given to the Council through advisory opinions. Ibid., p. 466. 
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Court be extended and its procedure “coérdinated with that of regional 
judicial tribunals, if any should be created; the jurisdiction of these regional 
tribunals being determined by the place and the subject-matter of the con- 
troversy.” * The need for regional courts lies in the greater confidence 
with which States are willing to submit their controversies to courts made 
up of judges selected among territorial neighbors. It is quite understand- 
able why disputes arising among nations of the Western Hemisphere have 
not ordinarily been submitted to the Permanent Court, although judges 
both from the United States and Latin America were represented on the 
court. 

Submission to a regional court of disputes arising between States located 
within fixed territorial limits is likely to lead to more prompt disposal and 
with less expense than by reference to a single distant court. Such courts 
should dispose of disputes for which special commissions are now required, 
with the added advantage of having an established procedure and a gradually 
expanding jurisprudence. Even though all of the twenty-one American 
Republics, with the exception of the United States, adhered to the Perma- 
nent Court, proposals have been made by some of them for a court for the 
American continent. The Mexican proposal, considered at Montevideo in 
1933, included a court with compulsory jurisdiction over so-called legal or 
justiciable disputes and voluntary jurisdiction over others. Regional courts 
assume particular significance because the enforcement of security may be 
subject to special regional agreements in which the countries most imme- 
diately affected would assume major responsibility in maintaining peace.°® 
Regional courts might well be given appellate jurisdiction over special com- 
missions such as mixed arbitral tribunals similar to those set up at the close 
of World War I, which will doubtless have their counterpart after the present 
struggle. A limited right of appeal to the Permanent Court as reconstituted 
and strengthened might well be provided for. 

Minority rights and individual rights cry out for recognition in the modern 
world. Theories of racial superiority and perpetual allegiance, coupled with 
the exercise in their behalf of a studied nihilism, threaten to destroy the 
values of civilization and endanger the existence of democracy everywhere. 
The well-intentioned system for the protection of minorities set up at the 
close of World War I failed largely because the complaint of particular 
minorities had no chance for a hearing on the merits unless a member of the 
Council of the League of Nations espoused the cause. At least any member 
of the League should have been accorded that right. Although many peti- 
tions were presented in the first five years after World War I, the well-known 
French jurist, Fouques Duparc, was impelled to remark that the privilege 
to petition accorded to minorities had only resulted in giving the Council an 
opportunity in most cases to express its confidence in the States accused of 


* See International Conciliation, February, 1943, p. 120. 
® See Linden A. Mander, op. cit., p. 798. 
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a breach of the treaties.1° In other words, the considerations for allowing 
a hearing of the petition were political, even though the determination of 
the complaint under the various treaties was judicial. 

These conditions call for correction. Access to the court or court system 
must be provided for recognized groups. Lord Phillimore who, with Mr. 
Elihu Root and Dr. James Brown Scott, took a leading part in the organiza- 
tion of the Permanent Court, favored giving direct access to the court under 
the Minorities Treaties to racial minorities organized as autonomous en- 
tities. This would represent progress. The remedies of the nineteen- 
twenties, however, seem weak and ineffective when viewed in the light of the 
barbarities perpetrated upon racial, religious and political minorities during 
the thirties and forties. These events have caused the issues of the present 
war to be expressed by the United Nations in broad humanitarian terms. 
The rights of the common man against a State become tyrannical have, at 
long last, come to have consideration with a view toward international pro- 
tection. If individual rights were adequately protected, there would be no 
need for minority rights. Indeed, the demand for individual rights may 
prove overwhelming after the present struggle, but it is not intended here to 
discuss the question further than to say that an indispensable minimum may 
be worked out. It is understood that the American Law Institute has un- 
dertaken the study of possible international guarantees for a Bill of Rights. 
Similar studies have been made abroad. Whatever the solution, only a 
tribunal following judicial procedure and free from political control is fitted, 
in the last analysis, to interpret and pronounce upon such rights embodied 
in treaties or legislation. As Sir John Fischer Williams has pointed out, the 
old rule that States alone can enforce international rights before a legal or 
arbitral tribunal, in the absence of some special provision, can hardly be 
destined to remain in force for an indefinite period of time. ‘States are 
human creations, and they are only one form of the organization of men.” ” 

Finally, a fruitful field for the further development of the judicial process 
in the post-war world lies in the establishment of courts as indispensable 
aids in the international administration of colonies under mandate or other 
form of trusteeship. It is to be expected that responsible governments will 
profit by recent colonial and mandates history to adopt a more enlightened 
policy in the interests of native peoples in the world’s backward areas. Such 
a policy would be necessary also to effect the fourth point of the Atlantic 
Charter, by which the signatories, within the limits of their existing obliga- 
tions, expressed their willingness to endeavor to further the enjoyment by 
all States of ‘access, on equal terms, to the trade and to the raw materials 


10 Revue de droit international et de législation comparée, 1923, p. 410. 

11 Proceedings of the Stockholm Conference of the International Law Association, 1924, 
pp. 530-533. 

12 Sir John Fischer Williams, Aspects of Modern International Law (1939), p. 21, quoted 
by Mander, op. cit., p. 593. 
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of the world which are needed for their economic prosperity.” A continuing 
source of international friction can be removed to the extent that such 
policies replace imperialism in the post-war world. However, a mere decla- 
ration, no matter how formal and solemn, will accomplish little without tak- 
ing the specific steps necessary to make it effective. The system of man- 
dates has been found unsatisfactory as tending toward gradual absorption 
by the mandating Power. Furthermore, the Mandates System was con- 
fined to supervision. It did not administer territory. It is now proposed 
to create instrumentalities for international colonial administration in certain 
specific territories, especially those in the ““B”’ class." 

Measures of this kind are favored by some who have held high place in 
British colonial administration. It is important here to emphasize that, if 
international colonial administration is to be brought about in certain terri- 
tories after the war, the existing Permanent Court, or a new court system, is 
essential to define and interpret the powers of the various international com- 
missions and functionaries in order to make the system work successfully. 
It is to be expected that there will be competition and even friction between 
representatives of different States active in such administration concerning 
which a judicial body alone would be competent to adjudicate. 

This survey of things to come is necessarily anticipatory and in no sense 
intended to be prophetic. However, it is based upon policies either favored 
officially within the United States, or unofficially by responsible groups en- 
gaged in post-war studies. The contributions which jurists may make 
toward what is popularly designated as ‘“‘the making of a better world” will 
be determined by following a course between the Scylla of visionary schemes 
for placing upon the court the whole burden of settling international disputes 
and the Charybdis of a complete lack of faith and imagination for the de- 
velopment of new judicial structures to meet the requirements of the times. 
It is baneful error to assume that the political and economic rivalries be- 
tween States are not subject to the rule of law. Viewed merely as interests 
and policies this may be true, but the acts taken to promote such interests or 
to effectuate such policies may be analyzed and judged. It is in this sense 
that we understand the remarks of Secretary Hull in his address of July}23, 
1942, when he said that “settlement of disputes by peaceful means, and 
indeed all processes of international codperation, presuppose respect for law 
and obligations.” However, when controversies arise and negotiations 
fail of settlement, no State in the last analysis can be the sole judge as to 
whether it has by its conduct accorded due respect for law and obligations. 
International judicial organization is necessary to give international law the 
ee which, paradoxically, it now has principally in national courts. 

ArtHurR K. 


13S8ee Papers presented to the Commission to Study the Organization of Peace, Second 
Report. Reprinted in International Conciliation, April, 1942, No. 379, p. 215. 
4 State Department Bulletin, July 25, 1942, Vol. VII, p. 645. 
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THE FORCED TRANSFER OF PROPERTY IN ENEMY OCCUPIED TERRITORIES 


On January 4, 1943, the Department of State announced the text of a 
formal warning as to forced transfers of property in enemy occupied or con- 
trolled territories. The declaration was in the name of the United States, 
the nations of the British Commonwealth, Russia, China and certain captive 
countries. They— 


reserve all their rights to declare invalid any transfers of, or dealings 
with, property, rights and interests of any description whatsoever, (a) 
which are or have been situated in the territories which have come under 
the occupation or control, direct or indirect, of the Governments with 
which they are at war, or (b) which belong or have belonged to persons, 
including juridical persons, resident in such territories. This warning 
applies whether such transfers or dealings have taken the form of open 
looting or plunder or of transactions apparently legal in form even when 
they purport to be voluntarily effected. 


The generality of this warning is significant. It applies to ‘‘any transfers 
or dealings,’’ including looting or plunder and apparently legal or illegal, 
voluntary or involuntary, transactions in respect of all kinds of property 
(public or private) at any time situated in those territories or belonging to 
residents thereof. The chief limitation is that the property shall at some 
time have been “situated” in the territories in question or “‘belonged’’ to 
persons ‘‘resident”’ in such territories, whether nationals or aliens. How- 
ever, it goes no further than to reserve the right to declare such dealings 
invalid. Nothing is said about reparation for wrongs which cannot be thus 
corrected. 

As to the countries involved, presumably the right to nullify such dealings 
would lie only in those governments having ultimate authority over the 
property and persons in question, 7.e., in the legitimate governments of the 
occupied or controlled territories. In this connection, it may be noted that 
several occupied countries, including Denmark, Estonia, Latvia, Lithuania, 
and the Philippines are not parties to the declaration, that the captive coun- 
tries are represented by refugee governments whose authority may be 
doubtful in some respects, and that France and the French possessions are 
only represented by the French National Committee. The warning is not 
made in the name of the United Nations and does not apply to non-party 
countries. 

Obviously the object is to nullify the predatory acts of the Tri-Axis Powers 
in certain of the territories which are or have been occupied or controlled by 
them in the Eastern Hemisphere. Presumably the dealings referred to are 
only those of enemy authorities, direct or indirect, including ‘‘undercover” 
transactions or dealings influenced by them. 

The declaration assumes, of course, that the declaring countries will be 
victors in the present war and thus in a position to recapture the occupied 
territories and to establish governments which will accept and enforce the 
warning in question, and insist on provisions in the armistice or treaty of 
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peace that will cause the vanquished countries to a large extent to undo or 
compensate the dealings mentioned. The declaration reserves rights which 
are impliedly retroactive and which may, therefore, need to find lodgment 
in the terms of peace in order to be effective. 

Apparently the object of the warning is to lay a basis which will require all 
transactions and dealings to be sifted out after the war so that those in which 
the military occupant has not had a hand and which have been carried 
through in good faith will not be disturbed. The warning apparently con- 
templates singling out the dealings which are illegal or which are directly or 
indirectly the result of undue military pressure and compulsion. Indeed an 
effort will undoubtedly be made to probe beneath any collusive camouflage 
invented by the diabolical ingenuity of the enemy to cover his tracks. 

The declaration raises at once the question of the legality of the acts com- 
plained of. It is pertinent to inquire as to what extent the Axis Powers have 
a right to deal with' the property, rights and interests situated in or owned by 
residents of the territories occupied or controlled by them in this war. In 
international law this is governed by the principles of belligerent occupation 
of enemy or hostile territory—a situation precisely envisaged by the declara- 
tion itself which relates only to territories occupied or controlled by enemies 
of the signatory Powers. It applies only between enemies and must, there- 
fore, be read with the enemy status of the belligerents in mind. Thus, 
Bulgaria is at war with the United States and Britain but not with Russia 
and apparently not with Belgium, France, Netherlands, or Poland. Poland 
is not at war with Rumania or Hungary, nor is Russia at war with Japan, nor 
Finland with the United States, nor Denmark with any country. Further- 
more, that part of Yugoslavia under General Mihailovic is still unoccupied 
by the enemy. 

There can be no question that the Tri-Axis Powers have on a scale hitherto 
unknown plundered, looted, destroyed, seized and in other ways taken over 
or carried away public and private property in the occupied countries, includ- 
ing money, food, machinery, and manufactured articles, estates and farms, 
religious property, artistic, historical, cultural and scientific property, in 
many cases under circumstances unbelievably wanton and shocking to the 
conscience of mankind.* 


1 Some of the governments in exile have issued decrees declaring acts of the occupying 
authorities or acts done under their compulsion, direct or indirect, null and void: for ex- 
ample, Polish decree of 1939; Belgian and Yugoslavian decrees of 1941. The Polish decree 
expressly refers to Hague Convention No. IV of 1907 on the Laws and Customs of War on 
Land, 

* New York Times, June 8, Sept. 15, Nov. 5, 7, 18, 1942. For the practice in the last war, 
see J. W. Garner, International Law and the World War; E. H. Feilchenfeld, The Interna- 
tional Economic Law of Belligerent Occupation. The German Land War Book of the last 
war declared that “the conqueror is in particular not justified in recouping himself for the 
cost of the war by inroads upon the property of private persons, even though the war was 
forced upon him.” (Cited by Hyde, Land Warfare, 1918, p. 15.) .These acts have been 
countered to some extent abroad by “‘freezing’’ orders and sequestration of enemy property. 


a 
n- 
8, 
ve 
gs 
a) 
er 

h 
1g 
n 


284 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The law of belligerent occupation is not in a wholly satisfactory state. 
The first international formulation of the law was the Hague Convention and 
Regulations on the Law and Customs of War on Land signed in 1899 and 
revised and supplemented in 1907. These rules are not entirely precise or 
adequate for all situations and give an unscrupulous occupant opportunity 
for evasion and abuse of discretion or allow interpretation according to the 
caprice of the commander. The practice of nations under and outside these 
rules is far from uniform, as the wars of this century have shown, and is now 
undoubtedly undergoing a change with the intervention of new implements 
and conditions of warfare. Wars are now carried on in the field with much 
larger armies, heavier equipment, greater mobility, greater use of aviation 
and radio communication, and at home the war industries engage a larger 
share of the population, the civil residents being less engaged in innocent 
business. No longer are wars fought by armies alone; in ‘‘total warfare” 
nearly the whole population is involved in supporting the armed forces. 
The status of privately owned property and the conduct of business have also 
suffered changes under the inroads of social doctrines and government regula- 
tion or control. Alien enemies are subjected to stricter surveillance and are 
frequently sent to detention camps and their property sequestrated. Con- 
sequently the demands of the occupying army for supplies and services are 
greater and the need for protection and security of the troops is more exacting 
in a territory which is given over more wholly to war industries under gov- 
ernment control or discipline and whose inhabitants are better supplied with 
arms and warlike implements and materials. 

Nevertheless, it is significant that the Hague Regulations respecting the 
Laws and Customs of War on Land have pretty well survived all changes up 
to the present war and appear to constitute the formal law of belligerent 
occupation today. They expressly apply only to occupation of hostile 
territory, but it is usually held that they apply also to forceful occupation of 
neutral territory, such as Denmark at present. It is recalled that Conven- 
tion No. IV of 1907 and the annexed Regulations “‘do not apply except be- 
tween contracting Powers and then only if all the belligerents are parties to 
the convention,’”’ and that some of the belligerents in the present war, like 
those in the last war, are not parties or adherents to the convention. Never- 
theless, belligerents have not generally taken advantage of this technical pro- 
vision, but, on the contrary, have made the convention and regulations the 
formal basis of their practice and their contentions in particular cases. They 
have not denounced the Hague Regulations and contended for exemption on 
the ground of changed conditions of warfare. The peace treaties of the last 
war were based in part on the enforcement of these rules, and the govern- 
ments of former occupants were held liable to make reparation for violations 
of them. Moreover, the tribunals established by those treaties in numerous 
cases made great efforts to uphold and apply the regulations.* 


2 J. M. Spaight, War Rights on Land; C. C. Hyde, op. cit.; J. W. Garner, op. cit.; E. H. 
Feilchenfeld, op. cit. Karl Strupp cites a statement of the Reparation Commission that 
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Unfortunately, however, the Hague Regulations leave considerable dis- 
cretion in the commanders of occupying forces as to interpretation and appli- 
cation. There are also gaps in the regulations which do not, as the preamble 
states, cover ‘‘all the circumstances which arise in practice.”” The cases not 
covered by the regulations, the signatory Powers declared, were ‘‘under the 
protection and the rule of the principles of the law of nations, as they result 
from the usages established among civilized peoples, from the laws of hu- 
manity, and the dictates of the public conscience.”’ The practice of re- 
prisals or fines for alleged violations on the part of the enemy or hostile acts 
by the inhabitants has also been the source of deviations. Finally the license 
of “military necessity ’’—itself a vague and general term—gives rein to the 
ruthless commander. The Hague Rules, however, appear to be the standard 
to which belligerents refer in their protests to the enemy, in justification of 
their actions and even in support of their reprisals. 

Without going into detail, it is clear that the Hague Regulations envisage 
the military occupant as a de facto power essentially provisional in character, 
not a sovereign, and circumscribed by certain unquestioned limitations. 
_ They require that ‘‘private property . . . must be respected” and “private 
property cannot be confiscated.” ‘‘Pillage is formally forbidden.’’ The 
seizure, destruction or damage of property “dedicated to religion, charity, 
education, arts and sciences”’ also “‘is forbidden.”’ These restrictions pro- 
hibit the looting or destruction of private property. Yet a rigid adherence to 
the sanctity of such property would make war impossible. They must be 
read subject to the succeeding articles which allow the occupant to levy 
contributions upon giving a receipt, demand requisitions ‘ in kind and serv- 
ices upon compensation or receipt, seize war materials including means of 
communication and transport, and inflict penalties to obtain obedience, 
under certain limitations or conditions. Among other things, the levy of 
contributions for other than the needs of the army of occupation or the ad- 
ministration of the territory, the imposition of requisitions not needed by the 
army, the destruction of property not imperative for military operations or 
the safety of the occupying forces, and wanton confiscations, are condemned. 
On the other hand, the occupant has a wide latitude in the seizure of movable 
public property as booty (cash, funds, realizable securities, war-like stores 
and supplies, etc.) and the usufruct of immovable property owned by the 
State. Ofcourse, military works may be destroyed. Violations of the regu- 


damages inflicted upon nationals of the Allied Powers, as a result of requisitions effected by 
German authorities, are included in the total amount of the reparations debt when these 
reparations took place in occupied territory but not when effected in German territory. 
(This Journat, Vol. 17 (1923), p. 671.) 

‘ There is no definite limitation on the amount of requisitions or contributions. Art. 52 
merely provides that requisitions (not contributions) “shall be in proportion to the resources 
of the country.” This is a very unsatisfactory rule and does not prevent virtual ruination 
of an occupied territory. 


286 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


lations by the belligerent or by persons in its armed forces subject it to the 
payment of compensation. 

Measured by the rules of the Hague Conventions undoubtedly the Tri- 
Axis Powers have in practice outstripped any past deviations from and vio- 
lations of the laws of land warfare in their treatment of private and public 
property and in the commercial, economic and financial subversion of the 
occupied territories. Surely it must be the intention of the parties to the 
concerted warning to test the dealings and transactions in the occupied ter- 
ritories by the Hague Rules, and in cases not covered by them to apply the 
principles of the law of nations as was done after the last war. 

In carrying out the objects of the warning effectively, especially in respect 
of transactions of an intricate character and involving the local laws, it would 
seem to be necessary to establish in the peace treaty, as was done in the Paris 
treaties, tribunals to which violations can be referred for adjudication. 
Such tribunals would be the proper means of protecting the rights of property 
and the business transactions as well as the interests of innocent third parties 
affected by the dealings in question. Meanwhile the concerted warning as 
well as the separate decrees of the refugee governments will put the persons 
concerned on guard and serve as a caveat to the enemy authorities that law 
shall prevail. L. H. 


THE END OF EXTRATERRITORIALITY IN CHINA 


On February 11 the President ratified with unanimous advice and consent 
of the Senate a treaty abolishing extraterritoriality in China. The proposal 
to negotiate this treaty had been made by the United States on October 9, 
1942, the day before China’s national anniversary. The treaty was signed 
on January 11, 1943, and submitted to the Senate by the President on 
February 1, 1943. 

The treaty not only “‘abrogates”’ all provisions of ‘‘treaties or agreements” 
which authorize the United States “‘to exercise jurisdiction’’ over its na- 
tionals in China, but also terminates the Boxer Protocol of 1901 except for 
continued right to use the embassy premises in Peking for official purposes. 
It terminates United States rights in the international settlements of Shang- 
hai and Amoy, and United States special rights of navigation and of naval 
police in the coastal and inland waters of China. 

On the understanding of reciprocity, China accords citizens of the United 
States, national treatment in regard to residence, trade, civil rights, and over- 
seas navigation, and most-favored-nation treatment in regard to inland and 
coastal navigation. Protection to property rights and recognition of judg- 
ments made by extraterritorial courts before the treaty went into effect are 
also stipulated. Treaty ports are abolished, all coastal ports are opened to 
navigation, and rights of residence are extended throughout the territory of 
China. 

The treaty repeatedly emphasizes the intent to establish relations on a 
basis of “equality” and respect for “‘ principles of international law and prac- 
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tice,’ ! thus acknowledging the propriety of the familiar Chinese protest 
against ‘‘unequal treaties” and against exceptions from the normal stand- 
ards of international law.? It looks forward to the negotiation of a com- 
prehensive treaty ‘‘based upon the principles of international law and 
practice as reflected in modern international procedures and in the modern 
treaties” of the United States and China, pending which matters not dealt 
with “shall be decided in accordance with generally accepted principles of 
international law and with modern international practice.’”? This nego- 
tiation is to be begun within six months after the cessation of hostilities 
in the present war (Art. 7). The powers and functions of consuls are 
briefly stated and consuls of ‘‘each country shall be accorded the rights, 
privileges and immunities enjoyed by consular officers under modern inter- 
national usage” (Art. 6). 

Great Britain signed a similar treaty with China on the same day.* Most 
of the former ‘Treaty Powers” had already signed treaties relinquishing 
extraterritorial rights or retaining them only so long as they continued to be 
enjoyed by any of the Treaty Powers. The few Powers which have not 
done so are in process of negotiating treaties similar to those just concluded 
by the United States and Great Britain. Sweden, for example, announced 
on February 22 such a negotiation. 

After a century, the régime of extraterritoriality in China has come to an 
end. The British Treaty of Nanking was signed on August 29, 1842, the 
American Treaty of Wanghia on July 3, 1844, and the French Treaty of 
Whampoa on October 24, 1844. All gave unequal advantages to the West- 
ern Powers, but China at the time considered these Powers inferior. This is 
indicated by the Emperor’s answer to the letter which Caleb Cushing pre- 
sented from President Tyler to open the negotiation in 1844. It began: 

n The eet Emperor presents his regards to the President and trusts 
e is well. 

I, the Emperor having looked up and received the manifest Will of 
Heaven, hold the reigns of Government over, and sooth and tranquilize, 
the Central Flowery Kingdom, regarding all within and beyond the 
border seas as one and the same Family. 


R. P. Tenny attached the comment to this document that the character for 
“Emperor” is preceded by the character for ‘‘Great,” that the character for 
‘“‘President”’ has no honorific, and that the first sentence is in colloquial 
Chinese as if addressed to an illiterate person.‘ 

In treaties of 1902 and 1903 Great Britain, Japan, and the United States 


1 Preamble, Arts. 1, 6, 7, and supplementary exchange of notes. This JourNatL, Supp., 
pp. 65, 66, 68, 69. 

*Q. Wright, Legal Problems in the Far Eastern Conflict, Institute of Pacific Relations, 
New York, 1941, pp. 51, 109, 124. 

* Bulletin of International News, Royal Institute of International Affairs, Jan. 23, 1943, 
Vol. 20, p. 49. 

‘Hunter Miller, editor, Treaties and Other International Acts of the United States of 
America, Government Printing Office, Washington, 1934, Vol. IV, pp. 661-62. 
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declared themselves ready to assist China in judicial reforms and “to re- 
linquish extraterritorial rights when satisfied that the state of the Chinese 
laws, the arrangements for their administration, and other considerations”’ 
warrant them in so doing. As a sequel to the first World War, the Central 
Powers were obliged to relinquish extraterritoriality and the Soviet Union 
did so voluntarily. The problem was discussed at the Washington Confer- 
ence of 1921-1922 and an international commission was set up to investigate. 
It reported in 1926 that conditions did not yet warrant the reform. In 1929 
the National Government of China negotiated treaties for relinquishment of 
extraterritoriality with Belgium, Italy, Denmark, Portugal and Spain, and 
on December 30 of that year the Chinese Government declared that ‘‘the 
year 1930 is the decisive time, and the actual process of reéstablishing Chi- 
nese sovereignty by the abolition of extraterritoriality begins on January 1.” 
Negotiations with the United States and Great Britain were in progress when 
the Manchurian invasion took place in 1931. The United States and China 
discussed the question in 1937, 1940, and 1941.5 The present treaty marks, 
therefore, the termination of a process which has continued for forty years. 

The termination of extraterritoriality in China is morally important. 
China declared a three-day celebration in honor of the event beginning 
February 5, 1943.6 Secretary Hull considered it ‘‘a concrete exemplification 
of the high principles for which the United Nations are fighting.”” The prac- 
tical consequences will be no less significant, but they will not be evident un- 
til Japan’s blockade of China and occupation of Chinese territory are ended 
and China again enters into commercial relations with the world.’ 

The termination of extraterritoriality in China has an even wider sig- 
nificance because it marks the end of extraterritoriality in the Orient as a 
whole. Apart from a few remnants of the system in Alexandria,® the in- 
dependent States of the Orient are now legally equal to those of the Occident. 
Japan, Siam,?° Iraq," Turkey,” Iran,” Egypt “ and China have successively 

5 Department of State Bulletin, Oct. 10, 1942, Vol. 7, pp. 805-8. 

* Tbid., Feb. 6, 1943, p. 134. 

7Q. Wright, “Some Legal Consequences if Extraterritoriality is Abolished in China,” 
this JouRNAL, Vol. 24 (1930), p. 217 ff. 

8 Mixed courts continue until 1949 under the Montreux convention of 1937. See Green 
H. Hackworth, Digest of International Law, Washington, 1941, Vol. 2, p. 516. 

® Treaty with United States, 1894, in force 1899, Arts. 18, 19. 

1° Treaty with United States, 1920, in force'1921, Art. 16 and Annex 1; and 1937 in force 
1938, Arts. 4, 18. 

11 Treaty with Great Britain, 1922, Art. 9, and judicial agreements, 1924, 1931; League of 
Nations Mandate, 1924; treaty with United States, in force 1931, Arts. 1, 2. See Hack- 
worth, op. cit., Vol. 2, p. 526. 

12 Treaty of Lausanne, 1923, in force 1924, Art. 28, and treaty with United States, 1931, in 
force 1933. The Turkish declaration in 1914 unilaterally abrogating extraterritorial rights 
was held to be without legal effect. Hackworth, op. cit., Vol. 2, p. 529. 

13 Notice terminating treaty of 1856 with United States and treaties with other countries, 
1927, in force 1928. 

4 Treaty with Great Britain, 1936, and with other countries in Montreux Convention of 
1937. 
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been emancipated from the system. In colonies, protectorates, and man- 
dated territories of the Orient, extraterritoriality does not exist, though the 
controlling Power assumes responsibility for justice to foreigners.™ The 
final stage in the acquisition of full status by States in all parts of the world 
and States of all religions and civilizations has been proceeding rapidly during 
the 20th century. China, Japan, Korea, Persia, Siam and Turkey attended 
the first Hague Conference in 1899. With the omission of Korea and the 
addition of Liberia the same non-western States attended the Hague Con- 
ference in 1907. In addition to these, Afghanistan, Egypt, Ethiopia, India, 
and Iraq became members of the League of Nations. Saudi Arabia, though 
not a member of the League, was a party to the Pact of Paris. Of these 
States, China, Ethiopia, India and Iraq are among the United Nations, as is 
the Commonwealth of the Philippines. With recognition of the full jural 
equality of these Asiatic and African States, the orbit of general international 
law has become worldwide. Although a number of States in the Orient are 
still in a dependent position, progress has been made toward fulfilling the 
pledge of the United Nations in the third point of the Atlantic Charter: 
They respect the right of all peoples to choose the form of government 
under which they will live; and they wish to see sovereign rights and 
self-governments restored to those who have been forcibly deprived of 
them. 

The community of Christian States of Europe, whose law was examined 
by Grotius and Vattel, was extended to Christian States of the new world 
during the late 18th and early 19th centuries. The process of extending it to 
both the Christian and non-Christian States of Asia and Africa began in the 
mid-19th century. The process will doubtless continue through the grad- 
ual emancipation of colonies, protectorates, and mandated territories, but the 
removal of extraterritoriality in China will remain an important landmark 
in progress toward a universal community of States. Quincy WRIGHT 


A FRESH TOKEN OF COOPERATION WITH BRITAIN 


Allies of different continents fighting a common enemy, and whose ‘‘mer- 
chant shipping is at the nerve center of the whole war effort,” ! cannot afford 
to be hampered by useless litigation that hinders achievement. Accordingly, 
in most practical fashion, the United States and Great Britain on December 
4, 1942, concluded an agreement designed to eliminate losses of tonnage and 
manpower in useless litigation. ‘‘In general, each Government has agreed 


18 Mixed courts continue in Tangier, Morocco. The United States has not recognized 
the termination of extraterritoriality in the French or Spanish zones of Morocco or in Mus- 
cat, though other countries have. (Hackworth, op. cit., Vol. 2, pp. 504-9, 530.) Claims to 
extraterritorial jurisdiction in Palestine and Syria were suspended by establishment of the 
mandates. (Ibid., pp. 517,524.) The United States and other countries have relinquished 
extraterritoriality in Korea, Zanzibar, Tripoli, and Tunis. (Jbid., p. 534, and United States 
treaty with France, 1904.) 

16 Q. Wright, Legal Problems in the Far Eastern Conflict, pp. 19-25, 124. 

' Dept. of State Bulletin, Jan. 9, 1943, Vol. VIII, p. 28. 
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to waive claims against the other arising out of collisions, damage to cargo, 
and the rendering of salvage services.’ ” 

Hereafter, ‘‘if a collision occurs between a ship belonging to the one Gov- 
ernment (whether warship or merchantman) and a ship belonging to the 
other Government, no legal proceedings will be taken to determine the degree 
of blame and no claims for damages will be made by either Government 
against the other. The work of repair will be undertaken at once without 
thought of anything but getting the damaged ship back into service in the 
war effort at the earliest possible moment. Nor where cargoes belonging to 
one Government are damaged while on board a ship belonging to the other 
Government will time be wasted in the future in determining the liability for 
such damage.”’ ® 

Acco~ding to Article 1, ‘‘Each contracting Government agrees to waive all 
claims arising out of or in connection with negligent navigation or general 
average in respect of any cargo or freight owned by such Government and in 
respect of any vessel (including naval vessel) owned by such Government 
against the other contracting Government or any cargo, freight or vessel 
(including naval vessel) owned by such other Government or against any 
servant or agent of such other Government or in any case where such other 
Government represents that such claim if made would ultimately be borne by 
such other Government.” 

The same article also contains agreement to waive salvage claims, as well as 
claims for loss of or damage to cargo arising out of the carriage thereof, or 
for loss of or damage to cargo or vessel caused by the shipment or carriage 
of cargo. Moreover, there is also an undertaking not to make claim in re- 
spect to any vessel or cargo insured by a contracting Government and to 
which it may be entitled by virtue of any right of subrogation in specified 
situations.* 

Each contracting Government, upon the request of the other, is to provide 
undertakings for the release of vessels or cargo owned by such other, from 
judicial proceedings in the domestic courts, ‘“‘ where such release will promote 
the war effort,’’ and where the requesting Government complies with certain 
specified conditions. Moreover, there is to be a reimbursement or account- 

* Id., where it is said: ‘‘In the end, of course, with two great fleets such as ours the litiga- 
tion proves useless. Recoveries tend to even themselves out. No financial advantage is 
gained by either Government, but much essential manpower is lost in the process.” 

The arrangement was supplementary to the Mutual Aid Agreement with Great Britain 
of Feb. 23, 1942 (Dept. of State Bulletin, Feb. 28, 1942, Vol. VI, p. 190; this Journat, Supp., 
Vol. 36 (1942), p. 170), and to the agreements for Reciprocal Lend-Lease Aid of Sept. 3, 
1942 (id., Sept. 5, 1942, Vol. VII, p. 734; this Journat, Supp., id., p. 219). 

* Dept. of State Bulletin, Jan. 9, 1943, Vol. VIII, p. 28. 

* According to Art. 3, for purposes of the agreement the expression ‘vessel owned by a 
contracting Government”’ is said to include ‘“‘a vessel on bare boat charter to a contracting 
Government or requisitioned by a contracting Government on bare boat terms or otherwise 
in the possession of a contracting Government (except to the extent that the risk of loss or 
liability is borne by some person other than either contracting Government).”’ 
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ing for payment made or received by the one Government on behalf of the 
other.’ It is wisely provided that nothing in the agreement shall be con- 
strued as a waiver of the right of either contracting Government in appro- 
priate cases to assert sovereign immunity.® 

The Department of State adverts to the fact that the provisions of the 
agreement regarding waiver of claims relate only to claims of one Govern- 
ment against the other and do not apply to claims between either Govern- 
ment and private interests.” 

In a season of war, such as during the present conflict, the acquisition by 
the contracting States of ownership, control or interest in the bulk of tonnage 
and cargoes moving between their territories serves to give to the principal 
claims growing out of collisions, damage to cargo and the rendering of salvage 
service, a public as distinct from a private character. This diminishes op- 
portunity for the application as against private claimants of the broad rule 
of international law which, as interpreted by the Supreme Court of the United 
States, exempts from the local jurisdiction foreign public vessels, howsoever 
engaged. 

A practical feature of the agreement is the common and considerable sav- 
ing of time, litigation, expense, etc., which would surely be involved if every 
claim arising from a collision, damage to cargo, or the rendering of salvage 
services, were productive of contentious litigation and adjudication. Prac- 
ticing lawyers know this well; others may not realize it. Hence this word 
to call attention to the fact that all should apprehend. 

The agreement has a psychological as well as practical value. It is a fresh 
and distinctive means of toughening the mental bond between English- 
speaking peoples which for sake of their common interest nothing should be 
permitted to weaken as they fight for freedom. 

CHARLES CHENEY HypE 


A NEW TECHNIQUE IN INTERNATIONAL RECLAMATION 


In the field of ‘‘human rights”’ there are strong concurrent movements in 
apparently opposite directions. One of these movements is toward the 
assurance of a higher standard for the treatment of the individual wherever 
he may be. The other is toward the relegation of the individual to national 
treatment whatever that may be. The first movement is inspired by the 
sentiments most eloquently expressed in the Atlantic Charter. The second 
is one of the manifestations of the policy of The Good Neighbor. It is pos- 
sible that these two movements may be made to flow in the same direction 
by the adoption of a new technique in the handling of individual complaints 
of governmental violations of the minimum standard of civilization. 


5 Art. 4. 6 Art. 5. 

7 Dept. of State Bulletin, Jan. 9, 1943, Vol. VIII, p. 28. 

8 See Berizzi Bros. Co. v. 8.S. Pesaro, 271 U. 8. 562, 574, this Journat, Vol. 20 (1926), p. 
811; The Navemar, 303 U. S. 67, this Journat, Vol. 32 (1938), p. 381. 


292 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The present technique in international reclamation is generally conceded 
to be exasperating to individual claimants and productive of friction between 
governments. The interests of individuals in the redress of their grievances 
through interposition of their own governments are necessarily subordinated 
to national interests, considered from a general point of view; and dossiers of 
claims gather dust, awaiting favorable moments for the establishment of 
arbitral commissions, which may in turn leave tasks half done, and all 
claimants without relief, upon the appearance of new crises in intergovern- 
mental relations. 

The doctrine, recently advanced from many quarters, that individuals 
have the right, under international law, to be treated, wherever they may be, 
in conformity with the often invoked minimum standard of civilization, and 
that this right, like that of minors and imbeciles to protection against fraud, 
is only accidentally dependent upon its means of enforeement—in the inter- 
national sphere, the traditional method of diplomatic interposition—is open 
to some objections, practical as well as theoretical. We may, however, not 
unreasonably envisage the emergence, in the post-war world, of new agencies 
through which it may be possible to deal objectively with individual com- 
plaints, as symptoms of maladjustment inevitably encountered wherever 
people of one nation reside or sojourn among people of another nation, and 
to do speedy justice to the complainants without exacerbating relations be- 
tween governments. 

It may be doubted that the time is ripe, or is likely in the immediate future 
to be ripe, for the institution of a system of international tribunals to hear 
and determine claims by individuals acting for themselves or through counsel 
of their choice. The dogma of sovereign immunity from suit, under which 
American citizens complaining of wrongful action by their government are 
still dependent upon sovereign grace and favor, as expressed in acts of Con- 
gress for their relief, has a counterpart of even greater tenaciousness in inter- 
national jurisprudence. States which have heretofore declined to partici- 
pate in the establishment of tribunals with general jurisdiction of claims, on 
behalf of individuals, by one State against any other State, are not likely to 
expose themselves to pecuniary judgments at the suit of individuals, acting 
on their own behalf, in international tribunals of general jurisdiction. It 
may be possible, however, for States to agree upon a procedure of investiga- 
tion and recommendation roughly corresponding to the procedure that has 
been followed for many years with respect to the multitude of claims, mostly 
without substantial merit, urged upon members of our Congress by ag- 
grieved constituents. That procedure, as is well known, frequently eventu- 
ates in acts conferring jurisdiction upon the Court of Claims to hear and 
determine individual cases on their merits. 

It may be assumed, for the purposes of the present discussion, that for at 
least a considerable period after the present war there will be either a con- 
tinuing conference or an assembly with many of the characteristics of a con- 
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gress of the United Nations. It may also be assumed that the continuing 
conference or congress will rely upon committees for much of the detailed 
work upon which final decisions will be based. It may be assumed, finally, 
that the matters with which the continuing conference or congress will be 
properly concerned will include the minimization of international friction 
incident to the complaints of individuals concerning their treatment by 
governments other than their own. 

Upon these assumptions, and with the understanding that theultimate 
aim of any procedure that may be established is substantial justice to the 
individuals concerned, it would seem to be practicable for the expected con- 
tinuing conference or congress to set up a committee, with a sufficient num- 
ber of subcommittees and technical assistants, to receive, investigate, and 
report on all complaints filed by individuals against governments other than 
theirown. The complaints received would in the great majority of cases be 
entirely without political significance, and the investigations required could 
in most cases be made with the codperation of the authorities in the country 
in which the complaint originated. The reports of the committee, in cases 
found to have merit, might range all the way from (1) recommendations of 
reference to a court of claims (which might be established), through (2) 
recommendations of pecuniary relief (possibly as a matter of grace and favor) 
by the State complained of, to (3) recommendations of pecuniary relief by 
the continuing conference or congress, on the ground that an individual had 
suffered injustice for which no one government could be held responsible 
under existing rules of international law. The reports might also afford the 
basis for action of a comprehensive nature toward bringing about a greater 
measure of conformity by individual States to the accepted standards of 
“human rights.” 

The adoption of some such technique as that here suggested would be 
without prejudice to the doctrine that individuals are not the subjects of 
rights under international law. It would tend to provide individual redress 
and to raise the standard of national conduct with a minimum of interna- 
tional friction. It would require a considerable period of experimentation 
and improvement. It could operate, of course, only in connection with some 
kind of world order; but, if it were successful for any considerable period, it 
would be among the forces contributing to the continuance of world order. 

EpGAR TURLINGTON 


CURRENT NOTES 
THE ANNUAL MEETING OF THE SOCIETY IN 1943 


The Thirty-Seventh Annual Meeting of the American Society of Interna- 
tional Law will be held at Washington April 30—May 1, in the Hotel Statler. 
The decision to hold the annual meeting at Washington was made by the 
Committee on Annual Meeting with due regard to all questions which had to 
be considered in view of the difficulties of transportation, hotel accommoda- 
tions, and of the desire of the Government to reduce to a minimum travel not 
directly connected with the war effort. The Committee’s decision was in- 
fluenced by the fact that more than one-fourth of the entire membership of 
the Society is now resident in or near Washington either permanently or 
temporarily in governmental service and their attendance at the annual 
meeting would, therefore, involve neither transportation nor housing prob- 
lems. As far as hotel accommodations for out-of-town members are con- 
cerned, the situation in Washington on week-ends is not nearly as difficult 
in this respect as on other days, and the Hotel Statler promises to take care 
of the Society’s out-of-town members who may need accommodations in 
Washington for the meeting. It is suggested that members who wish to at- 
tend the meeting and will need accommodations in Washington should write 
immediately to the Hotel Statler stating that they are coming to the Soci- 
ety’s annual meeting. 

The meeting will be devoted to the general topic of the reaffirmation and 
methods of implementation of the fundamental principles of international 
law. It will be opened on Friday evening, April 30, at 8:15 o’clock, by Mr. 
Frederic R. Coudert, President of the Society. An important message will 
be read from the President of the United States, and another speaker of 
prominence will be announced later. The opening session will be followed 
by an informal reception. 

On Saturday, May 1, at ten o’clock, Brigadier General Cornelius W. 
Wickersham, of the United States Army, Commandant of the School of 
Military Government at Charlottesville, Virginia, will deliver an address on 
the subject of ‘‘The Government of Occupied Territory,” and the discussion 
from the floor will be led by Colonel Archibald King, of the Judge Advocate 
General’s Division of the United States Army. Dr. Charles Cheney Hyde, 
Hamilton Fish Professor of International Law and Diplomacy at Columbia 
University, will follow with an address on the subject of ‘‘ Punishment ot 
War Criminals,”’ which will also be discussed from the floor. 

At two o’clock on Saturday afternoon, ‘‘The Treatment of Private Prop- 
erty of Aliens in Belligerent Territory” will be the subject of an address by 
Mr. John P. Bullington, of the Texas Bar, and the discussion will be led by 
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Mr. Mitchell Carroll, of the New York Bar, and Dr. Raphael Lemkin, of 
Duke University and formerly of the Polish Foreign Office. 

The business meeting of the Society will be held at three o’clock that day 
and will be followed by a meeting of the Executive Council. 

The annual dinner will be held at the Hotel Statler on Saturday evening 
preceded by an informal reception at 7:30 o’clock. Mr. Coudert, President 
of the Society, will preside at the dinner as toastmaster. The Honorable 
Owen J. Roberts, Associate Justice of the Supreme Court of the United 
States, and the Honorable Hugh S. Gibson, former United States Ambassa- 
dor to Belgium and Brazil, have already agreed to speak at the dinner. An- 
other dinner speaker will be announced later. In view of the fact that it 
may not be convenient for many of the members to go to their homes before 
attending the dinner, dress will be optional. 

The Secretary has sent a notice of the annual meeting by mail to every 
member of the Society in the United States and other countries to which the 
mails are open. He urges that all who wish to attend the annual meeting 
make arrangements without delay and that the subscription blank for the 
annual dinner be returned as soon as convenient so as to aid in making the 
best possible arrangements under the existing circumstances. 

A. FINncH, 
Secretary 


DECLARATION * 


We, the undersigned, have formulated and approved, as individuals, the 
attached draft resolutions, and have agreed to submit them to certain legal 
societies and associations of which we are officers or members for their con- 
sideration and deliberation. 


DRAFT RESOLUTIONS PROPOSED BY OFFICIALS AND MEMBERS OF CERTAIN 
LEGAL ASSOCIATIONS AND SOCIETIES 

Wuereas, breaches of the international peace and the suppression of in- 
ternational lawlessness are matters of continuing common concern to the 
Community of Nations; and 

WueEreas, the United Nations have determined to prosecute the war to a 
conclusive victory over the forces of aggression and inhumanity; and 

WHEREAS, the building of institutions of peace is the most distinctive 
enterprise of our time; and 

WHEREAS, the members of the legal profession, because of their special- 
ized knowledge of the development of law and of government, have a particu- 
lar duty to contribute to the formulation of workable plans for the preserva- 
tion of world peace and the solution of problems common to all nations; 

Now, therefore, be it resolved 


* Released to the press March 29, 1943, from the New York office of Frederic R. Coudert, 
President of the American Society of International Law. 
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1. That a primary war and peace objective of the United Nations is the 
establishment and maintenance at the earliest possible moment of an effec- 
tive international peace among all nations based on law and the orderly 
administration of justice; and 

2. That the administration of international justice requires the organiza- 
tion of a judicial system of interrelated permanent international courts with 
obligatory jurisdiction. 

3. That instrumentalities, agencies and procedures should be instituted 
and developed to declare and make effective the considered will of the Com- 
munity of Nations. 


Rosert N. ANDERSON, President, Federal Bar Association 

JoHN P. Butiineton, Member of Council, Inter-American Bar Assn. 

FrepeErRIc R. Coupsrt, President, American Society of International Law 

Wm. S. CuLBertson, Member of Council, Inter-American Bar Assn. 

Tuomas Chairman, Committee on Comparative Consti- 
tutional Law, Inter-American Bar Association. 

JOHN Foster Duties, Member, Committees on International Law, New 
York State Bar Assn. and Association of the Bar of City of New York 

LAWRENCE D. Easert, Executive Secretary, Inter-American Bar Assn.; 
Chairman, Committee on International Law, Federal Bar Association 

GrorceE A. Fincu, Director, Division of International Law, Carnegie 
Endowment for International Peace 

Davip E. Grant, Chairman, Coordination Committee of the International 
and Comparative Law Section of the American Bar Association. 

ARTHUR K. Kuun, President, American Foreign Law Association, and 
Member, International Law Committees of the New York State and 
County Bar Associations 

Joun K. LouGuuin, President, American Branch of the International Law 
Association 

CuHARLEs T. McCormick, President, Association of American Law Schools 

WituiaM E. Masterson, Chairman, Committee on International Legal 
War Problems, American Bar Association 

JAMES OLIVER Murpock, Member of Executive Committee of Inter- 
American Bar Association 

Amos J. PEASLEE, Chairman, Committee of American Society of Inter- 
national Law on Cooperation with Other Societies. 

WILLIAM CaTTRON Riasy, Chairman of the Executive Committee, Inter- 
American Bar Association 

Joun T. Vancz, Law Librarian of Congress; Member of Committee of 
American Society of International Law on Cooperation with Other 
Societies 
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WiLuiAM R. VALLANCE, Secretary-General, Inter-American Bar Asso- 
ciation 

GEORGE WUNDERLICH, Member of Special Committee of the American 
Branch of the International Law Association 


THE LAW ABOVE NATIONS 


Address delivered by Hon. Robert H. Jackson, Associate Justice of the Supreme Court 
of the United States, before the Inter-American Bar Association, Washington, D. C., 
November 20, 1942. 


At this time dissension and lawlessness have the upper hand in much 
of the world. But we members of the legal profession throughout the 
Americas happily are united in a community of interest in the development 
and improvement of the legal systems of our several countries. Our common 
task is to enable each of our countries to realize the common aspiration of 
all our peoples for freedom under law. These professional interests bridge 
our differences of nationality, language, and legal philosophy. Some build 
on an inherited foundation of civil law; others, on the common law. But 
whether the law we evolve is Romanic-American or Anglo-American, our 
task is to adapt to the conditions of our American Hemisphere and to the 
problems of our day legal philosophies which had their origins far away and 
long ago. 

Legal systems were early transplanted to the Americas, chiefly from 
Spanish, Portuguese, French, or English sources. Struggling new settle- 
ments met their need for law by borrowing from the older culture with which 
their people were most familiar. A highly developed legal system was 
brought to the American colonial empires of Spain and Portugal and has 
been an integral part of the life and culture in that vast territory for centuries. 
Legal concepts and philosophy have an importance in the minds of Romanic- 
American lawyers above the mere day-to-day practical adjustments of 
particular controversies. So, too, the French and English brought their 
law to the New World. But legal ideas, no matter whence they came, were 
modified by the impact of a hard and stubborn way of life in which the indi- 
vidual had new dignity and importance, and men lived and dealt on a plane 
of unprecedented equality. Men improvised governments as they needed 
them, with no mystery about their origins. American climate of opinion did 
not anywhere favor growth of a mystical concept of the State, as something 
above or before men and for which the individual must live and breed and 
die. In spite of the different cultural and legal traditions of the Americas 
their outlook on life was sufficiently alike that they created basically similar, 
and in many ways original, forms of constitutional government. 

“The law,’’ however, in the sense of a body of rules to govern the relations 
of persons to each other and to property and to be applied by the courts in 
adjusting controversies, is something surprisingly aloof from and independ- 
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ent of political government. Both our civil law system and our common law 
system have proven to be more persistent in the life of a people than any 
system of government. Both legal systems have survived many political 
upheavals. They have both served monarchial and republican régimes, and 
both have proved amazingly indifferent to forms of governmental authority 
as they have spread among people far from the lands where they origi- 
nated.! Of course both systems of law do defer to territorial and national 
influences and to political controls, but law is woven into the habit of 
society as its warp and woof, while political governments are relatively 
superficial. 

The persistence of both of these systems, as systems, is in contrast, how- 
ever, with the readiness with which particular rules may be reformed. They 
have not the immutability of the law of the Medes and Persians. The use- 
fulness and justice of living principles are constantly called up for reéxamina- 
tion in the process of their application to the conflicts which new conditions 
stiramong men. And while the rule determines the controversies, the con- 
flicts also test the rule. Each generation is forced to rethink its particular 
rules of law, to rework them to fit new problems and to revise them in terms 
of its own life. This process of reviewing and reforming steadily but slowly 
works into the law of each country the new principles that experience con- 
vinces will make for the better life.? 


1 The capacity to survive is striking in the history of both systems of law. Apart from its 
survival of the fall of Rome and its steady evolution on the Continent under most varied 
conditions, the American experience of the civil law attests its durability. In lands once 
held by Spain and Portugal the pattern is unbroken. Although they refused further sub- 
mission to those governments, they remained by choice subject to their civillaw. Haiti, the 
first Latin-American colony to win independence, revolted against Napoleon but retained the 
Napoleonic Code. Cuba, the last to gain freedom, adopted political institutions quite out 
of the Spanish tradition, but kept the civil law derived from Spain. Likewise, the common 
law flourished in England through many political upsets. The United States threw off the 
political authority of England, but the states were unanimous in continuing the English 
common law tradition in their courts. 

2 An example is found in the history of the rules governing expatriation and naturaliza- 
tion. Europe, strongly influenced by the relation between kings and their subjects, held 
generally in both common law and civil law countries that an individual could not throw off 
the allegiance into which he was born and take on a new citizenship of his choice except with 
the consent of his sovereign. Older countries from which people were migrating insisted that 
wherever they went they still owed loyalty and even military service to the land of their 
birth. But in the New World a new doctrine arose responding to our need of population. 
The United States and other American countries championed the right of the individual vol- 
untarily to expatriate himself and take on a new allegiance by naturalization. The differ- 
ence in legal doctrine has been a persistent source of controversy, as the history of diplomatic 
exchanges between my country and governments of the Old World shows. Indeed, it had a 
large part in provoking the War of 1812. We could not accede to the proposition that mem- 
bers received into our new society might still be under obligations, including that of military 
service, to the countries they had left behind. In fact, no small part of our grievance against 
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The dissimilarity of method by which the civil and the common law sys- 
tems submit their particular doctrines to change seems to me one of the most 
significant of their contrasts. 

The civil law depends for progress on legislation, rather than on judicial 
pronouncements. Its method is to promulgate and from time to time to 
amend comprehensive codes of rules. To the judge is left only a small dis- 
cretion; his duty is merely to apply the legislative rule to the specific case. 
In doing so he creates no precedent binding upon himself or others in the 
future. The emphasis in study and in application of the civil law is on prin- 
ciples, not cases. 

It is quite the contrary in our common law countries. The great body of 
our private law has developed without ever being considered by any legisla- 
tive body. The emphasis is on the customary law as declared in judicial de- 
cisions, particularly by courts of last resort. In declaring the law in a con- 
crete case today the common-law judge does more—he unavoidably makes 
law for tomorrow. The precedent influences the common law in the direc- 
tion of uniformity, stability, and predictability. While we have much legis- 
lative lawmaking and leave it to our legislature to take hurdles in law reform 
too great for heavy-footed judges, the judges also take a hand in revising and 
reforming rules of law. 

Our people are becoming increasingly conscious, and our judges increas- 
ingly candid, about the lawmaking part of the judicial function. A case- 
law court of last resort may not be excused for an unconscionable judgment 
merely because a precedent may be cited for it. In such cases when old 
rules must be changed to fit new occasions, or new rules devised where there 
were none before, logic and tradition are not enough. ‘“‘The life of the law,” 
said Mr. Justice Holmes, ‘“‘has not been logic: it has been experience.”’ 4 
In the quest for experience common law judges are not required to forego 
lessons learned under systems other than our own. There is nothing irre- 
concilable between the wisdom of the common law and the wisdom of the 


Germany today is that even yet she does not recognize the principle of expatriation which 
most other Powers of the world have finally, if reluctantly, accepted. She still demands that 
German emigrants yield her obedience and service, even against the countries in which they 
have made their new homes. 

See Cardozo, “The Judge as a Legislator,’ Lecture III, The Nature of the Judicial 
Process. Yale University Press (1921). 

Sir Frederick Pollock wrote: ‘“‘The best and most rational portion of English law is in the 
main judge-made law. Our judges have always shown, and still show, a really marvelous 
capacity for developing the principles of the unwritten law, and applying them to the solution 
of questions raised by novel circumstances.” 9 Law Quarterly Review 106 (1893). 

Lord Mansfield is a classic example of the law-reforming common law judge. In effec- 
tiveness he was a one-man Parliament. 

4 Holmes, ‘Early Forms of Liability,’ Lecture I, The Common Law. Little, Brown & 
Co. (1881). 
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civil law.5 And common law judges may, and do, take their law where they 
find it. 

But in general the disciples of each system of law in the Americas have 
pursued their way with a good deal of aloofness toward each other. What 
we seek by association now is, of course, not the dominance or the capitula- 
tion of either system. We of the United States are awakening to a need for 
a full exchange of information, experiences, and professional opinion, such as 
will fertilize and enrich our jurisprudence and legal literature and thought 
from civil law sources.* Consideration of the number and complexity of the 
problems that require legal solution here and which are also being dealt with 
in civil law countries will show how genuine is this need. 

In constitutional, administrative, and public law all of our countries are in 
search of workable and just rules to achieve much the same ideal of liberty 
under law. The professional field of vision should include this whole hemi- 
spheric laboratory of republican government where experiments of great 
variety and importance are proceeding. The Western Hemisphere is pre- 
eminently a land of written constitutions. Our own is the oldest functioning 
Constitution. Our forefathers practiced economy of words to such an extent 
that it is written in a sort of legal shorthand, many of its phrases having 
meaning only by reference to contemporaneous legal doctrine. Our Bill of 
Rights is a series of majestic generalities. Amendment is difficult and heav- 
ily weighted in favor of inertia. Inertia is a factor so powerful as to be a real 
fourth department of our government. The constitutional history of the 
United States has been relatively a static one, nearly every great Power hav- 
ing extensively revised its institutions since ours were established. Judicial 
interpretation has been the chief method of adaptation to new prob- 
lems. The responsibility which this casts upon the legal profession on the 
Bench and at the Bar is extraordinary, and every source of enlightening 
experience or responsible commentary should be laid under tribute for our 
task. 


5 Common and civil law systems coexist in both Canada and the United States. Quebec 
and Louisiana adhere to the French tradition. Several others of the United States have been 
much influenced by Spanish law and retain doctrines from it, such as community property 
holding between husband and wife. Common law states have shown a marked tendency 
toward codification. This has been one of the most useful devices of those who work for 
uniformity of law among the states, such as the National Conference of Commissioners on 
Uniform State Laws. The American Law Institite, while chiefly engaged in restating case 
law, has also proposed a model uniform Code of Criminal Procedure. 

The Union of South Africa is an interesting example of the compatibility of English com- 
mon law with Dutch civil law. 

6 This recent interest is both evidenced and stimulated by such contributions as the address 
by Dr. Ricardo J. Alfaro to the American Bar Association, ‘‘The Legal Profession as Seen 
Through the Eyes of a Latin-American,’’ 28 American Bar Association Journal 742 (1942); 
also, ‘New World Constitutional Harmony,”’ by George Jaffin, 42 Columbia Law Review 
523 (1942); Studies of the Comparative Law Section of the American Bar Association; and, 
of course, most importantly by the deliberations of the Inter-American Bar Association. 
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While the other American Republics have looked to Europe for their sys- 
tems of private law, they have without exception adopted written constitu- 
tions which embody the basic concepts found in the Constitution of the 
United States. But all of the other constitutions came much later in point 
of time. Half of the American Republics have framed new constitutions 
since 1932.7 

Five of our neighboring peoples, like ourselves, have adopted federal forms 
of government. But Canada, Mexico, Venezuela, Brazil, and Argentina, 
have each enacted variations from our system determined by their appraisals 
of our weaknesses. Writing near the time of the Civil War, in support of the 
British North America Act, Sir John Macdonald pointed out that it had been 
framed to avoid ‘‘that great source of weakness which has been the cause of 
disruption in the United States.’’ Each of the constitutional departures in 
this hemisphere from our practice is likewise a considered judgment upon 
defects or merits of our own system. We may not agree with those conclu- 
sions, but we cannot afford to ignore the informed opinion of those whose 
detachment from our internal affairs gives their judgments a perspective 
which our own often lack. 

One of the problems with which these later constitution-framers have 
struggled is how wisely to allocate power as between local and central author- 
ity, a problem that is particularly delicate as between a federal government 
and its constituent units. The implications of our federalism as to the 
allocation of power between the States and the central government has con- 
stituted the most recurrent and bitter controversy in our constitutional 
history. It seems likely ever to remain a source of vexation and discord. 
James Bryce visioned our federal system in the United States as a phase of 
more extended constitutional history which he considered to be a ceaseless 
struggle between what he called ‘‘centrifugal’”’ and ‘“‘centripetal’’ forces. 
Bryce wrote of the strength and weakness of our federal system as accu- 
rately asascholarcan. But our neighbors, like ourselves, are living with this 
system and experiencing these strengths and weaknesses. These contend- 
ing forces come to rest on the basis of some given formula such as our Con- 
stitution or some of our great constitutional decisions only for a short time. 


7 Dates of adoption of constitutions now in force are: Argentina, 1853; Costa Rica, 1871; 
Guatemala, 1879; Colombia, 1886; Ecuador, 1906; Mexico, 1917; Chile, 1925; Peru, 1933; 
Uruguay, 1934; Honduras, 1936; Venezuela, 1936; Brazil, 1937; Bolivia, 1938; Nicaragua, 
1939; Haiti, 1939; Salvador, 1939; Paraguay, 1940; Cuba, 1940; Panama, 1941; Dominican 
Republic, 1942. 

A compact but comprehensive survey of legal institutions and doctrines is given in a series 
of lectures, Law of the Latin-American Republics, by Crawford M. Bishop, of the Law 
Library of the Library of Congress. 

§ Professor Dowling at our last meeting pointed out the parallel between the constitutional 
problems of Argentina and the United States. The Argentinian Supreme Court in 1887 had 
exactly the problem Marshall dealt with in 1803 in Marbury v. Madison, and in 1876 faced 
the same issue Marshall decided in McCulloch v. Maryland in 1819. 
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New problems upset the old equilibriums and require resettlement. A series 
of these resettlements, whether made by amendments, or by judicial decision, 
or by legislative bodies, show the trends and drifts from which no govern- 
ment can isolate itself. 

It is a commonplace observation that the pressures of economic and social 
maladjustments in the United States today are insistently and almost uni- 
formly demanding the exercise of authority by central at the expense of local 
government. Even apart from the overshadowing war power, centripetal 
forces are in the ascendant. Many people are concerned lest these proceed 
too far or too rapidly. Other opinion here parallels that in Australia which 
Sir Owen Dixon has recently reminded us “‘has led some among us to doubt 
what is the place of federalism in the modern world.”’® Both of these schools 
of opinion might be enlightened by dispassionate examination of the causes 
and consequences of different allocations of power between central and local 
authorities in different of the Americas. Colombia had a federal system 
from 1863 to 1886, but abandoned it. At some risk of oversimplification it 
may be stated that the more recent constitutions show an increased degree of 
centralization, having in general increased the central government’s powers 
and multiplied the occasions for direct federal intervention in the government 
of constituent states.1° The American federated republics whose constitu- 
tions are easy of amendment and respond more quickly to current pressures 
and opinions are perhaps the greatest modern source of experience, whose 
lessons might help the United States to avoid both the evils of sectionalism 
and those of overcentralization. 


$28 American Bar Association Journal 733. 

1° The experience of Brazil is a case in point with respect to the recent history of federal- 
ism in some of the South American countries. At the outset Brazil’s constitution provided 
for a system under which the powers of the federal government were strictly enumerated. 
The balance of governmental power rested in the states. They had their own constitutions, 
governors, and legislative assemblies, and in the course of evolution they attained a degree of 
independence and autonomy far beyond that in the United States. The situation became 
such that sectionalism began to become prevalent. Cf. Karl Loewenstein, Brazil under 
Vargas (1942). 

However, by the decree of Nov. 11, 1930, the former constitution (of 1891) was sus- 
pended. The decree provided, among other things, that the chief of government might 
appoint for each state a federal delegate called the “Interventor.” This is incorporated in 
Art. 9 of the Constitution of Nov. 10, 1937. 


The Federal Government may intervene in the State, through the nomination, by the 
President of the Republic, of an interventor, who will assume, in the State, those func- 
tions which according to its Constitution, belong to the Executive Power, or those which, 
in accordance with the necessities and the requirements of each case, are given him by 
the President of the Republic: 

(a) to prevent the imminent invasion of the National Territory by a foreign country 
or of one State by another, as well as to repel both forms of invasion; 

(b) to reéstablish order which has been seriously disturbed in those eases in which the 
State will not or cannot do so; 

(c) to administer the State, when, for any reason whatsoever, one of its powers shall 
be prevented from functioning; 

(d) to reorganize the finances of a State which has suspended, for more than two 
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And then there is the ever-difficult problem of reconciling liberty with au- 
thority, a problem which each nation must solve in setting up its own institu- 
tions, and the United Nations will have to solve in implementing the Atlan- 
tic Charter as an instrument of world peace. The equilibrium between 
restraint and freedom is always somewhat unstable, because the apprehen- 
sion of dangers from war, for example, leads to increased emphasis on re- 
straints, while fears of overcentralization tend to put the emphasis on liberty. 
Liberty is prized by all of the peoples of this hemisphere, and every country’s 
constitutional history reveals important adjustments and readjustments to 
meet the needs of their condition and time. The constitutional history of 
this hemisphere is a veritable encyclopedia of experiments in liberty under 
law. 

Another prevalent trend of the later constitutions of the countries in the 
south has been the incorporation direetly into their constitutions of broad 
concepts of social welfare.“ Our own practice has been to leave detail of this 
kind to be dealt with by the legislature, although some of our states have 


consecutive years, the servicing of its funded debt, or which has failed to liquidate, after 
more than one year im arrears, the loan contracted with the Union. 
(e) to assure the execution of the following constitutional principles: 


1. republican and representative form of government; 
2. presidential government; 
3. rights and guarantees assured by the Constitution. 


(f) to insure the execution of Federal laws and sentences. 


The Interventor acts for his state as does the President for the Union. He is the executive 
authority of the union within the state and exercises jointly all legislative and executive 
powers. He may be recalled by the federal government. The mayors are appointed and 
dismissed by him. 

Argentina is also making use of interventorship, but to a more limited extent. The power 
to appoint an interventor is given under Art. 6 of the Argentine Constitution of 1926. 


The Federal Government intervenes in the territory of the Provinces in order to 
guarantee the republican form of government, or to repel foreign invasions, and, at the 
requirement of their constituted authorities, to support or reéstablish them, should they 
have been deposed by sedition or invasion from another Province. 


11 Our Constitution refers in general to the protection of life, liberty, and property, whereas 
the Uruguayan Constitution of 1934 extends protection to “life, honor, liberty, security, 
labor and property, without distinction between citizens and non-citizens.’’ Art. 7; cf. Art. 
35 (52). It also provides social and economic guarantees on a large scale with respect to the 
family, public health and welfare, labor and education. Nor are these safeguards confined 
to Uruguay. We find them in the constitutions of some of the island republics and other 
countries on both the east and west coast of South America, as well as in Central America 
and Mexico. 

The Uruguayan guarantees are summarized by George Jaffin in “New World Constitu- 
tional Harmony: A Pan-Americanadian Panorama,” 42 Columbia Law Review 523, 550. 

Compare the comprehensive safeguards provided in Art. 43 et seg. and 60 et seg. of the 
Cuban Constitution of 1940. (See Jaffin, op. cit., supra, p. 551, note 76.) 

There are also safeguards provided directly in the Mexican Constitution (1917, see espe- 
cially Art. 123), the Constitution of Brazil (1937), Venezuela (1936), Panama (1941), and 
Peru (1933). For further discussion of the Constitution of Peru, see Bishop, Constitutional 
Law and Lectures on the Law of the Latin-American Republics, p. 58. 
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lately gone a long way in the same direction. What experience will prove as 
to the wisdom of putting matters of this kind into fundamental instruments 
remains to be seen, but the distinction between constitutional and legislative 
provisions may be less important where amendment is easy. 

In the field of administrative law and legal administration other govern- 
ments of this hemisphere are engaged in trying out a variety of procedures 
with some of which we in the United States have little experience. As gov- 
ernment tends to become more centralized and regulation becomes more ex- 
tensive simple procedures for the prompt determination of constitutional and 
other legal rights claimed to be invaded by officials become more important. 
Administrative law has been highly developed under the civil law systems 
both in Europe and on this side of the Atlantic. Lawyers of the United 
States are not alone in solicitude for fair administrative procedures. Indeed 
we may hardly claim preéminence for the common law or our own statutes on 
this important subject. Cuba in its new Constitution not only provides a 
direct action to test the constitutionality of official acts but sets up a special 
court to decide such questions. Mexico and some others of the Hispanic 
states have a procedure under the name of amparo which provides a sum- 
mary and direct test of the constitutionality and legality of official action 
at the suit of the injured party.“ Others of the republics have under differ- 
ent names variations of these procedures." Canada may obtain an advisory 
judgment from its court of last resort on constitutional questions, a practice 
which our Supreme Court early rejected. Unfortunately, as our system 
operates, laws have sometimes been held unconstitutional after they have 
been in operation several years. 

Of course it is impossible to appraise the results of any legal system, pro- 
cedure, or rule of law on the basis of a paper acquaintance. A part, perhaps 
the most significant of any country’s law, is the attitude it evokes in judges 
and administrators who apply it. We should not discount the wisdom, as 
related to laws and governments, of the precept that ‘“‘What’s best adminis- 
tered is best.’”’ But without going into fields of private law, which would 
further confirm the observation, it is evident that what our profession in each 
nation does and thinks is of interest to all lawyers everywhere. Professional 
relations between lawyers of the Americas must not merely be a by-product 
of commerce. We must meet each other on the level of disinterested and 
open-minded legal research and scholarship. The time may soon come when 


2 The “Law of Amparo” has been adopted also in El Salvador (1886, Art. 37, 102), 
Honduras (1925, Art. 29, 135), Nicaragua (1911, Art. 63, 124), and Guatemala (1935, Art. 
34, 85). 

18 Colombia has contributed a procedural machinery for protection of constitutional safe- 
guards in the form of the ‘‘accién popular” or “accién piblica”’ under which a private citizen 
may directly challenge the constitutionality of any law (1936, Art. 149). Cuba, Venezuela 
and Haiti have similar proceduial safeguards. There is also a special procedure to handle 
appeals on questions of unconstitutionality in the form of the so-called “recurso de inconsti- 
tutionalidad.”’ See Jaffin, op. cit., supra, 567. 
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our educational institutions will regard instruction in our Anglo-American 
system incomplete unless it includes essentials of the parallel system of 
Romanic-American jurisprudence. 

I have no thought of entering the controversy among academicians about 
the nature and the sources of that which we speak of as “‘the law.” It is 
enough for the moment to recall that there is in the tradition and experience 
which we include under the name of ‘‘the law” a wisdom higher than that of 
any legislature or its statutes and more sure than that of any court or its de- 
cisions. ‘‘The law” is something that manages to serve both the stability of 
our society and its capacity for improvement; something that survives the 
mistakes of legislatures and courts; something that embodies great truths 
which will not be distorted for long to the selfish service of a client, a class, or 
even of a nation. 

We may not well serve “‘the law,” either common or civil, if our vision of 
our professional function be limited by the case in hand or confined to the 
segment of the profession’s work carried on within any one nation. The 
advocate’s danger of becoming preoccupied with the routine and the transi- 
tory is considerable, and gives point to the old story of the stonecutters who 
were asked what they were doing. The first workman gave the uninspiring, 
but very practical reply, ‘‘I am earning a living”’; the second workman, with- 
out lifting his eyes from his immediate work, said, ‘‘I am cutting this stone’’; 
but the face of the third lighted up as he said, ‘“‘I am building a cathedral.” 
We, too, whether or not we are aware of it, do more than earn livings; we do 
more than carry on particular cases. Weare building the legal structure that 
will protect the altars of human liberty—the structure that will express 
man’s faith in his worthiness and capacity to be free. 


AN INTERNATIONAL POLICE FORCE 


There is considerable talk about post-war arrangements and the desir- 
ability of an international police force. Among the most distinguished 
advocates of such a body to enforce peace on would-be belligerent nations is 
Mr. Lloyd George, who recently (January, 1943) declared his support of such 
a plan. 

Although many people profess support of the idea of an international 
police force, it seems to this writer that there are many practical difficulties 
in establishing one, which together may probably prove insuperable. Some 
of these will be enumerated. 

First: An international force presupposes some sort of a League of Nations 
to sustain and direct it. In establishing such a League, the initiatory Powers 
must exercise choice in issuing their invitations to others to join. <A fault in 
Mr. Wilson’s League was that all nations were invited to join on the basis of 
hope that all would wish to preserve peace; but it turned out that collective 
action was not practicable, and no one nation would take the responsibility. 
So nations entered and left the League as they pleased, and none could be 
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held to support othersin a common policy to preserve peace. The League was 
able to take collective action only in subordinate affairs which aroused no 
serious opposition from anyone. The League did not undertake the great 
question of enforcing peace, for it was merely a diplomatic body, representing 
sovereign States, but without inherent strength of its own. 

This war has shown that the nations of the world are divided into two 
types: the aggressive ones, Germany, Japan and Italy; and the allied oppo- 
nents of the Axis, who desire peace and yet perceive the wisdom of not 
unduly oppressing those who precipitated the war after they have been over- 
come. This type of nation, the equalitarian type, can alone be admitted to 
any League to preserve peace. Perhaps many nations will not be thought 
worthy to join because they are practical isolationists, for themselves alone; 
willing to profit by the sacrifices of others. It is, therefore, probable that 
any future League to preserve peace will consist of a few members, strong 
both economically and militarily, who will treat all, including the Axis 
nations, as generously as safety will permit. 

Second: A League for Peace will have difficulty in recruiting its police 
force. Several questions will arise; among others, from what nations will the 
officers and enlisted men be acceptable? Will the members renounce their 
nationality and citizenship? On taking their oath of office, to whom will 
they pledge loyalty and obedience? Will it be to the force commander, as 
the Roman legions did to Caesar, or to the group of nations composing the 
League? ‘To what authority will be committed the power of military disci- 
pline which is needful to control armed men? A secondary point comes up 
as to the emplacement of this international force. No country will wish to 
have on its territory an armed body which it does not control. It will there- 
fore be necessary to base this international force permanently in Axis terri- 
tories whose aggressive tempers bring the force into existence. Perhaps the 
most doubtful point about such an international force will be its degree of 
loyalty to its employers, for the usual springs of patriotism are not available 
in this case. The love of country and of one’s fellow-citizens, if not instinc- 
tive, is developed very highly in the early life of all. Perhaps the members 
of this police force might not be able to subdue their patriotism entirely in 
case they should be called upon to act against some member of the League if 
they should think such action incompatible with the interests of their own 
country. 

Third: The mode of payment of such an international force will not 
readily be agreed upon. According to the old proverb, he who pays the 
piper calls the tune. But it is a principle of international law that sovereign 
Powers stand on an equality with one another. Weaker Powers will desire 
an equal voice in the management of the international force and yet be un- 
willing to contribute equally to its maintenance. Probably the financial cost 
of the police force woulc be placed on the defeated nations which could well 
afford it, as they would be allowed no armies of their own. 
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Fourth: By what code of rules will the international police be guided? 
How shall such a code be drawn up? How can all the members of the 
League be brought to agree on the application of the code in each case that 
may seem to require action? It seems that the great economic and military 
nations will not consent to let their strength be directed by the majority vote 
of small States. Soa satisfactory solution seems to call for a sacrifice of some 
part of their sovereign powers on the part of all members of the League. 

Fifth: If such is the case, the most important point in the formation of any 
effective league to wield an international army is to decide to what extent 
and in what direction the member States must sacrifice some of their individ- 
ual sovereignty in order to secure unity, certainty and promptness in the 
application of their international force. In other words, what authority 
must the super-state be granted in order to exercise proper control over its 
army? 

This writer does not believe that the super-government can be effective 
unless it deals directly with the individual citizens who make up the compo- 
nent States of the League for Peace. For this opinion he relies on the early 
history of this country, beginning with the Second Continental Congress, 
which declared the independence of the United States and the following year 
adopted ‘‘ Articles of Confederation and Perpetual Union.”’ By these arti- 
cles the assembled States declared (Article 2) that ‘‘each State retains its 
sovereignty, freedom and independence.”’ Thereafter, Article 3 declared 
“the said States hereby enter into a firm League of friendship with each 
other.” Article 8 provided that ‘“‘all expenses that shall be incurred for 
the common defense and general welfare and allowed by the United States 
in Congress assembled shall be defrayed out of a common treasury which 
shall be supplied by the several States in proportion to...” Article 9 
conferred authority upon a committee of Congress to “‘build and equip a 
navy, to agree upon the number of land forces and to make requisitions on 
each State for its quota.” 

Under these and other articles not infringing state sovereignty, Congress 
waged war, made alliances and accepted money loaned by foreign Powers. 
But as the States surrendered none of their sovereign authority, it is apparent 
that the Congress, like the League of Nations of 1919, had only diplomatic 
status without inherent strength of its own. Nevertheless, as long as the 
Congress had the sole objective of prosecuting the war, this diplomatic form 
of union was able, although with difficulty, to accomplish its task. 

After the peace of 1783, the “perpetual” union of 1777 was no longer sat- 
isfactory, for it had no more solid basis than a treaty. Many points of 
divergent interests among the thirteen sovereign States arose, and, although 
all wanted to remain united, a satisfactory union could only be made by some 
sacrifice of individual sovereignty on the part of each State. This was 
accomplished by the Federal Constitution of 1789, which created a super- 
government which dealt with individual citizens of the hitherto sovereign 
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States, taxing them personally, putting them in jails of its own for offenses 
against federal laws, and drafting them into the Army if need be. 

It is difficult to imagine any other form of sacrifice of State sovereignty 
which would be effective in enabling some League of Nations to maintain an 
armed force to repress indications of aggressiveness on the part of any sus- 
pected nation, or enable the declaration of the League to compel the obedi- 
ence of any recalcitrant nation of the League itself. If the thirteen United 
States could not attain unity of action without a super-government, in spite 
of their common history and institutions, it will be a far more difficult matter 
to get joint action from many States differing widely in language and insti- 
tutions. For States, as such, are uncontrollable by law. As collective 
bodies of citizens in opposition to other similar bodies, they may be brought 
into harmony only by diplomacy. After that fails, war is the only recourse. 
It is a truth, although a paradox, that law has no sustaining force of its own. 
When offenders challenge the law it can be restored to authority only by 
force, yet force without law is var. This statement applies whether the 
offender is an individual or a na*ion, unwilling to agree with others. 

If, as suggested in this discussion, it is admitted that an international 
armed force to preserve peace is impracticable, we must revert to the old 
rule of balance of power to rule the world in the future, as it did with some 
partial success during the greater part of the 19th century. When the allies 
shall suceed in bringing the present war to a successful end, the diplomatic 
union of the four great Powers, the United States, the British Empire, Russia 
and China, without any sacrifice of their separate sovereignties, must main- 
tain a lasting peace by occupational armies in the conquered aggressive 
States, permitting them no rearmament. The cost of occupation should be 
assessed against the conquered States; which otherwise should have equal 
economic opportunities, and should not be oppressed, for that would raise 
more discontent than is desirable. 

Some idealists may say that the victors would abuse their strength, but 
that is a risk which must be incurred as the lesser evil. 

W. L. RopGErs 


THE MUNICH “REPUDIATION” 


Publication in the January number of this JouRNAL! of notes concerning 
the policy of Great Britain in regard to Czechoslovakia, hailed far and wide 
as a repudiation of the 1938 Munich arrangement, calls for at least a brief 
analysis of the documents and their meaning. Do they in any real sense 
constitute a repudiation of the Munich diktat? 

The important part of Mr. Eden’s note, dated August 5, 1942, and ad- 
dressed to Mr. Jan Masaryk, is contained in the declaration that ‘‘as Ger- 
many has deliberately destroyed the arrangements concerning Czechoslo- 
vakia reached in 1938, in which His Majesty’s Government in the United 
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Kingdom participated, His Majesty’s Government regard themselves as 
free from any engagements in this respect”’ and that ‘‘at the final settlement 
of the Czechoslovak frontiers to be reached at the end of the war they will 
not be influenced by any changes effected in and since 1938.” 

It will be noted at once that the declaration of Mr. Eden does not repudiate 
the Munich deal because it was contrary to international law and contrary 
to all enlightened conceptions of international morality, and because the 
relinquishment of Sudetenland was not approved in accordance with the 
Czechoslovak Constitution, requiring consent of Parliament to cession of 
territory; but solely on the ground that the Munich fiat was destroyed by 
Germany. It may well be asked whether this can be construed as a full 
and complete repudiation of one of the most questionable transactions of 
recorded history and all its consequences. Moreover, Mr. Eden’s state- 
ment lends itself to the construction that Great Britain might have been 
willing to stand upon Munich had not Germany proceeded to a complete 
destruction of Czechoslovakia to which Mi,xich was an obvious preliminary. 

Not only does Mr. Eden’s letter fail to, reject Munich zn toto, but if it 
means anything, it means that the British. Government considers open the 
whole Sudetenland question and, indeed, ‘the whole problem of Czecho- 
slovak boundaries. It throws open to revision the territorial arrangements 
made in Paris in 1919 with regard to Central Europe, and, from that point 
of view, instead of being a stabilizing factor, becomes an unsettling influence 
and makes for further confusion in Central Europe. 

From the reply of Mr. Jan Masaryk to Mr. Anthony Eden, also dated 
August 5, 1942, it is apparent that the Czechoslovak functionaries in London 
were not completely satisfied with Mr. Eden’s note, because Mr. Masaryk’s 
communication recites that, while the British Foreign Secretary’s note is 
accepted ‘‘as a practical solution of the questions and difficulties of vital 
importance for Czechoslovakia,” Masaryk’s London organization main- 
tains its ‘‘ political and juridical position with regard to the Munich agree- 
ment and the events which followed it. . . .” 

The Czechoslovak contention has always been that the Munich arrange- 
ments are completely void and that Czechoslovakia juridically continues 
to exist in its pre-Munich form. In the belief of this writer the position is 
sound, as a matter of international as well as constitutional law, except 
of course that by pre-Munich form is to be understood the existence of 
Czechoslovakia as an international person. No reference is made to such 
internal constitutional changes as Slovak autonomy—not secession !—or the 
occupancy of the presidential chair, which took place before the seizure of 
Prague. These matters cannot be of international concern. 

The French National Committee, of London, in a letter of September 29, 
1942, signed by General Charles de Gaulle and countersigned by M. Dejean, 
National Commissioner for Foreign Affairs, and addressed to Monsignor 
Jan Sr4mek, designated as Czechoslovak Prime Minister, also rejected the 
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Munich agreement. As matters stand at the moment, legal significance 
can hardly be attributed to the declaration and its political value is not at 
all certain. However, it does furnish a measuring rod for judging what the 
London Czech group sought also to obtain from the British and how the 
British statement falls short of Czech desires. After calling attention to the 
friendship which always existed between the Czechoslovak and French 
peoples, the French document proceeds to say that ‘‘in this spirit the French 
National Committee, rejecting the agreements signed in Munich on Septem- 
ber 29, 1938, solemnly declare that they consider these agreements as null 
and void as also all acts accomplished in the application or in consequence 
of these same agreements. Recognizing no territorial alterations affecting 
Czechoslovakia supervening in 1938 or since that time, they undertake to 
do everything in their power to insure that the Czechoslovak Republic 
within frontiers prior to September, 1938, obtains all effective guarantees 
for her military and economic security, her territorial integrity, and her 
political unity.” ? 

The de Gaulle pronouncement thus clearly contemplates restoration of 
Czechoslovakia in its pre-Munich boundaries and brings into clearer relief 
the fact that Mr. Eden’s message to Mr. Jan Masaryk does not doso. What 
General de Gaulle means by “all acts accomplished in the application or in 
consequence of these same agreements” and by “political unity” is not 
defined. If he refers to internal Czechoslovak problems, such as decentral- 
ization of the governmental structure, or the present claims of former in- 
cumbents to offices vacated while Czechoslovakia, though mutilated by 
Munich, was still an independent State, then, of course, we are dealing with 
a new departure in the conduct of international relations. Heretofore such 
matters have been considered as purely internal and outside the range of 
international concern. 

The British declaration, which obviously is of major importance, appears 
to be a wholly unilateral act of His Majesty’s Government. As yet there 
has not come to light any evidence which would warrant one in assuming 
that other Allied countries take the view that, following an Allied victory, 
all of Central Europe is to be returned to the melting-pot. That a stand of 
this kind complicates, rather than simplifies, permits hardly of any doubt. 
Yet simplification seems to be called for. A quest for simplification leads 
to the thought that the first post-war task should be the undoing of all results 
of aggression and restoration of the pre-aggression international status with- 
out interference in purely domestic affairs of the liberated countries. This 
would not necessarily mean, and should not mean, a petrification of the in- 
ternational order. Provision could be made for subsequent elimination, 
after mature consideration and investigation, of international areas of 
friction. 


CHARLES PERGLER 
2 The Inter-Allied Review, Oct. 15, 1942. 
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THE DEPARTMENT OF STATE IN WARTIME! 


Participation by the Department of State in the war effort has had a 
marked effect on the organization and functions of the Department. The 
most obvious change has been the inevitable increase in personnel. In 1932 
there were 833 employees in the Department of State; this number has now 
grown to more than 2,500. New divisions and offices have been created and 
older divisions have expanded to handle problems arising out of the war and 
the entry of the United States into the conflict in December 1941. The 
Bulletin has carried announcements of the establishment of these new offices. 

More significant, although less obvious, have been the broadened scope of 
the Department’s activities and the changes in methods of operation and 
procedure in the Department as a whole. 

The Department’s normal governmental contacts have broadened to cover 
associated activities of all other Government agencies and involve close 
technical relations with the agencies and interdepartmental policy groups 
participating in the war effort. For two principal reasons the Department 
of State is associated in the operations of these agencies: First, it is the 
department primarily responsible under the President for the conduct of our 
foreign relations; and, secondly, the Foreign Service forms the official channel 
between this government and foreign governments. Thus participation by 
the Department at two points in all international operations is required: it 
must codrdinate, in the foreign-relations field, the many complex war activi- 
ties of other departments and agencies, including a number of war emergency 
agencies; and it must, in large part, furnish the means of carrying out these 
activities so far as they require action in foreign countries. The effective 
discharge of these responsibilities by the Department has a vital bear- 
ing upon the success of the war effort. 

In many cases other agencies must depend upon the Department not only 
for codrdinating their activities in the foreign relations field with foreign 
policy considerations but also for the specific information upon which their 
operations must be based. For example, the Liaison Office in the Office of 
the Under Secretary of State expedites the consideration of and action upon 
urgent politico-military questions of common interest to the State, War, and 
Navy Departments and operates as part of the Secretariat of the Liaison 
Committee, composed of the Under Secretary of State, the Chief of Staff, and 
the Chief of Naval Operations. The Office receives urgent communications 
or inquiries from and transmits to the War and Navy Departments, and 
often to such military bodies as the Inter-American Defense Board, des- 
patches and daily technical reports of a confidential nature from our diplo- 
matic missions and consular offices abroad, which are essential to the proper 
functioning of certain military and naval operations. 

Similarly, the four Advisers on Political Relations maintain close relations 
with other Government agencies; the work of the adviser on Far Eastern 

1 Reprinted from the Department of State Bulletin, Oct. 24, 1942, Vol. VII, p. 855. 


312 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


affairs, for example, includes participation as a member of the Subcommittee 
of the Joint Intelligence Committee of the Joint Chiefs of Staff, which Sub- 
committee processes material, evaluates information, and prepares rec- 
ommendations for the use of the Joint Chiefs of Staff; collaboration with the 
Lend-Lease Administration and with the Administrative Assistant to the 
President charged with duties relating to the furnishing of lend-lease and 
other assistance to China; consideration of policy in collaboration with the 
Division of Defense Materials in the Department and with the Board of 
Economic Warfare in obtaining strategic materials from China; collaboration 
with the Division of Current Information and with appropriate officials of the 
War and Navy Departments, the Office of War Information, and the Office 
of Strategic Services in planning psychological warfare; and co6peration with 
the Department’s Division of Cultural Relations and with the Office of War 
Information in the formulation of plans and the preparation of material for 
dissemination in China, designed to promote understanding and the inter- 
change of culture between the American people and the Chinese. 

Many situations involve not only the interplay of political and military 
considerations but also decision and action in the economic field by several of 
the interested agencies. Just prior to the United States’ entry into the war 
the Secretary of State set up the Board of Economic Operations, composed 
of certain officials and six divisions in the Department, for the purpose of 
coérdinating the general economic foreign policy of this Government, and, in 
particular, the program of economic warfare. This program requires col- 
laboration with numerous officials of the United Nations and with such inter- 
national agencies as the Combined Shipping Adjustment Board, the Com- 
bined Raw Materials Board, the Inter-American Development Commission, 
and the Inter-American Financial and Economic Advisory Committee, as 
well as the correlation of the programs of such United States Government 
agencies as the Board of Economic Warfare, the War Production Board, the 
Office of the Coérdinator of Inter-American Affairs, the Reconstruction Fi- 
nance Corporation, the War Shipping Administration, the Export-Import 
Bank, and others. 

In the program of psychological warfare the Department, through its Divi- 
sion of Current Information in collaboration with the Division of Cultural 
Relations and the geographic divisions of the Department, works in liaison 
with other agencies in the war information field, including the Office of War 
Information, the Office of Censorship, the Office of the Coérdinator of Inter- 
American Affairs, and the Joint Psychological Warfare Committee of the 
Joint Chiefs of Staff, in planning and directing psychological warfare in vari- 
ous parts of the world by means of the radio, the press, and motion pictures. 
The Department supervises the use of informational material, conforming to 
our general foreign policy, which will be suitable for dissemination by our 
diplomatic missions in countries outside of the Western Hemisphere; fur- 
nishes recommendations to the Office of War Information based on reports 
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from the field; and studies reports on enemy propaganda and intelligence 
activities in the American republics. 

The embassies, legations, and consular offices in the Foreign Service have 
necessarily become the headquarters or centers of wartime activity in all 
countries with which we maintain diplomatic relations. An Auxiliary Serv- 
ice has been created on a temporary basis to supplement the permanent 
Foreign Service staff in handling new responsibilities created by the war and 
in serving other Government agencies, such as the Board of Economic War- 
fare, the Office of Strategic Services, the Lend-Lease Administration, the 
Office of the Coérdinator of Inter-American Affairs, and the Office of War 
Information, whose operations relating to foreign countries are of major in- 
terest to the Foreign Service establishments in those countries. In 1932 
there were fewer than 4,000 persons in the Foreign Service; now, the per- 
sonnel of the Foreign Service, including the members of the new Auxiliary 
Service, totals more than 4,500. 

In addition to its broad réle in codrdinating economic and political action 
relating to foreign policy and in maintaining the foreign outposts of this 
Government, the Department directly is charged with a number of duties 
closely related to the war. An example of this is the designation of the Sec- 
retary of State to prepare the Proclaimed List of Certain Blocked Nationals, 
with the codperation of other agencies. Similarly, the Department has 
broad responsibilities with respect to the representation of the United States 
in intergovernmental committees, an example of which is the Inter-American 
Financial and Economic Advisory Committee, of which the Under Secretary 
of State is the delegate of the United States and the chairman. The Depart- 
ment’s efforts in the promotion of hemispheric solidarity have been intensi- 
fied, and these efforts have been implemented by meetings of the Foreign 
Ministers of all the American Republics, such as the meeting held at Rio 
de Janeiro in January 1942, to insure full codperation in joint problems of 
defense. 

A detailed survey of the functions of one of the long-established divisions 
of the Department of State, such as the Division of the American Republics, 
reveals a diversification of duties which requires experts with first-hand 
knowledge of conditions in every field of social, political, and economic ac- 
tivities in those countries in order to handle the complexity of problems 
related thereto. 

This Division has charge of codrdinating relations with the 20 other Amer- 
ican Republics and with inter-American organizations and directs a greatly 
expanded program of coéperation and solidarity between the United States 
and these nations. 

In the field of political warfare, the Division of the American Republics 
studies reports of non-American and enemy activities in the hemisphere, in- 
cluding political penetration, radio and press propaganda, economic pene- 
tration by agreements and concessions, fifth-column activities, espionage, 
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use of telecommunications, etc. Suggestions and recommendations for 
counteracting and eliminating such activities, requiring familiarity with 
foreign methods of secret intelligence, are a frequent result. 

The Division maintains liaison with the Pan American Union, the Inter- 
American Defense Board, and the Coérdinator of Inter-American Affairs, 
among others, on a variety of social, cultural, political, and defense prob- 
lems, and with the Divisions of Cultural Relations and Current Information 
of the Department. Contacts with high officials, visitors, and members of 
the diplomatic corps of the other American Republics are frequent and es- 
sential. This Division studies political developments arising from inter- 
American conferences and coéperates with other divisions and offices of the 
Department in handling matters relating to various treaties and agreements, 
such as water and boundary settlements, the Inter-American Highway, the 
Inter-American Coffee Agreement and negotiations for the Inter-American 
Cocoa Agreement, and the International Sugar Agreement; agrarian cases; 
immigration and protection; aviation developments; commercial relations; 
and export control and priorities. Officers of this Division analyze and pre- 
pare digests covering reports from the Foreign Service in the other American 
Republics and from Army and Navy officers attached to these missions; 
study and observe current trends and developments—political, economic, 
and social—in these countries; and prepare instructions to the Foreign Serv- 
ice in accordance with the policies of the Department. The Division renders 
technical assistance in connection with the detail to the other American Re- 
publics of military, naval, and air missions; reviews with special attention to 
the effect upon the Department’s policy all material for the press and other 
modes of publication, including radio scripts and motion-picture newsreels, 
having reference to the other American Republics. As may be seen, the re- 
sponsibilities of this Division, as well as others in the Department, cover vir- 
tually every aspect of life within the regions to which its work is directed. 

The réle of the Department of State, so highly important in time of peace, 
is even more vital in time of war, since its vigorous conduct of our foreign 
relations in the political, economic, social, cultural, and administrative fields 
comprises one of the most effective means which the United States possesses, 
not only for combating the Axis Powers but for insuring and continuing long- 
term friendships with the other nations of the earth. 


REGIONALISM IN INTERNATIONAL JUDICIAL ORGANIZATION 


Proposals are made from time to time, and have again been current re- 
cently, for the establishment of regional international courts which it is 
alleged would be more readily available for litigation between States of the 
same region of the world than the Permanent Court of International Justice 
or any other world tribunal. In the past such proposals have been made 
chiefly in connection with the International Conferences of American States. 
More recently a regional international court for the Pacific area has been 
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suggested. Some of the advocates of a European or West European “‘feder- 
ation’’ have adumbrated the establishment of a regional international court 
in Europe. The future of international judicial organization is clearly 
among the questions which will require thorough reconsideration on the 
morrow of the war, and a brief discussion of some of the problems which the 
creation of regional international courts would present may therefore be of 
interest. 

The coéxistence of the Permanent Court of International Justice and of 
entirely independent regional international courts would involve at least two 
dangers. There would be a danger of conflicts regarding jurisdiction, and a 
danger that regional courts might be inspired by regional legal conceptions to 
such an extent that their decisions might prejudice the future unity of the 
law of nations in respect of matters regarding which uniform rules of world- 
wide validity are desirable. 

Assume that the Permanent Court of International Justice and an entirely 
independent regional international court were both to enjoy, in greater or 
lesser degree, compulsory jurisdiction in respect of the same subject-matter 
and between the same parties. There would then, unless adequate arrange- 
ments for coérdination existed, be a danger of conflicts regarding jurisdiction 
which would tend to discredit both courts. One party to a case might apply 
to the Permanent Court and the other party to the regional court. Each 
court might decline to regard its jurisdiction as excluded under the rules 
governing its competence and procedure by the fact that the other party had 
applied to the other court. Such a conflict might arise at an early stage of 
the proceedings. The Permanent Court, acting under Article 41 of its 
Statute at the request of one party, might indicate one set of measures of 
interim protection; the regional court, acting in exercise of similar powers at 
the request of the other party, might indicate measures of interim protection 
incompatible with those indicated by the Permanent Court. Even more 
delicate would be the situation if both courts gave judgment by default and 
did so in opposite senses. Adequate arrangements for resolving any conflicts 
regarding jurisdiction which might arise would therefore be essential in the 
event of the creation of any regional courts. 

There are, of course, numerous cases in which jurisdiction has been attrib- 
uted to the Permanent Court conditionally upon the parties not having agreed, 
in respect of the particular dispute or class of dispute in question, upon refer- 
ence to some other body. A statute conferring jurisdiction upon a regional 
court in general terms was not the type of agreement for another jurisdiction 
contemplated when the clauses and reservations embodying this condition 
were drafted. Such a statute wouid, however, probably be regarded by the 
Permanent Court as effectually excluding its jurisdiction under instruments 
and between parties as regards which there are in force clauses or reservations 
excluding cases in which the parties have agreed to accept some other juris- 
diction. But in other cases the Permanent Court would seem to have been 
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invested with an exclusive jurisdiction under circumstances which would 
make it impossible for it to give effect to any agreement between particular 
States purporting to substitute for its jurisdiction that of some other body. 
Thus Articles 29 to 34 and 37 of the Constitution of the International Labor 
Organization confer upon the Permanent Court jurisdiction in respect of 
questions relating to the interpretation and application of the Constitution 
of the Organization and of international labor conventions. It would seem 
impossible for the Permanent Court to give effect to any subsequent agree- 
ment between a limited number of members of the International Labor 
Organization purporting to confer upon another body a rival jurisdiction in 
respect of matters jurisdiction relating to which is vested in the Permanent 
Court itself by the constituent instrument which brought into being the 
International Labor Organization... An even stronger case is that of the 
Geneva Opium Convention, 1925.2 This convention contemplates the 
jurisdiction of arbitral tribunals as an alternative to that of the Permanent 
Court in certain circumstances; but it specifically provides for the reference 
to the Permanent Court of questions of international law or of the interpre- 
tation of the convention in respect of which either party claims, and the 
arbitral tribunal finds, that a decision by the court is necessary for the 
settlement oi the dispute. Future instruments are likely to continue the 
practice of conferring exclusive jurisdiction upon a world court in certain 
cases. Now it is inconceivable that the Permanent Court could regard its 
jurisdiction as being excluded by the statute of a regional court in this type 
of case. The avoidance of conflicts regarding jurisdiction in such cases can 
best be achieved by including in the statutes of any regional courts organic 
limitations of their jurisdiction. A refusal by the Permanent Court to ex- 
ercise jurisdiction on the ground that the parties have, by accepting the 
statute of a regional court, agreed to accept the jurisdiction of that court, 
would not be an appropriate method of dealing with the situation. Nor is 
there any reason to suppose that the Permanent Court would refuse to ex- 
ercise jurisdiction in such cases on this ground. 

The second danger to be guarded against is the possibility that the de- 
cisions of regional courts might tend to crystallize discordant regional con- 
ceptions of the content of international law in respect of subjects regarding 
which common worldwide rules are desirable. Noone can glance through such 
a publication as the Annual Digest of Public International Law Cases without 
being impressed by the number of unsettled points in even those parts of 
international law which have suffered least from our failure hitherto to 
establish adequate arrangements for the maintenance of international public 
order. The unifying influence of a single supreme court is one of the in- 
dispensable conditions of the development of an effective and comprehensive 


1 Cf. also Air Navigation Convention, 1919, Art. 37, Hudson, International Legislation, 
Vol. I, p. 359. 
2 Art. 32, ibid., Vol. IIT, p. 1589. 
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worldwide system of international law. A reference to one particularly diffi- 
cult branch of the law will illustrate the point. If all the unsettled questions 
concerning State responsibility, agreement upon which could not be secured 
at the Hague Codification Conference in 1930, were to be decided in one 
sense by the Permanent Court of International Justice and in another by a 
regional court—which is far from being inconceivable—an important chapter 
of classical international law would be emptied of a large part of its useful- 
ness. As regards certain questions, there is legitimate scope for regional rules 
of international law. An obvious illustration is the uti possidetis of 1810 
rule, which is the basis of the distribution of territory between the Latin 
American Republics. Such rules are, however, of relatively small and of de- 
creasing significance. 

It is therefore submitted that if, when the time comes to reconstruct the 
existing international judicial machinery, an adequate case is thought to 
have been made out for establishing any regional international court or 
courts, any such court or courts should be established only under conditions 
which afford ample guarantees against the dangers which have been indi- 
cated. Arational distribution of authority between the Permanent Court and 
regional courts is not impossible if three conditions are fulfilled: proper 
arrangements for codrdination must be planned in advance of the creation of 
any regional court; the jurisdiction of all such courts must be suitably limited 
by the terms of the instruments constituting them; and the status of such 
courts in relation to the Permanent Court must also be suitably defined in 
their constituent instruments. Some preliminary suggestions concerning 
the type of demarcation of authority which would be appropriate may be 
of interest. 

No demarcation of authority is likely to be satisfactory unless it is based on 
a frank recognition of the superiority of world to regional bodies in respect 
of all questions not of exclusively regional importance. Acceptance of this 
principle involves two main conclusions: regional courts should be courts of 
limited rather than of general jurisdiction, and the Permanent Court of 
International Justice should have exclusive competence to determine any 
disputes regarding jurisdiction between itself and regional courts. 

The required limitation of the authority of regional courts might be 
effected partly by excluding certain matters from their jurisdiction alto- 
gether. The most obvious illustration of such matters is afforded by dis- 
putes relating to the interpretation or legal effect of treaties or other instru- 
ments to which States outside the area of the regional court are (or perhaps 
one should say “‘may be”’) parties. It may be thought that in cases in 
which the Permanent Court is already granted exclusive jurisdiction by some 
existing instrument the provisions of which could not be validly modified as 
between a limited number of the parties thereto, it would not be necessary 
as a matter of strict law that the statutes of regional courts should include 
express provisions excluding such cases from their jurisdiction. Any deci- 
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sion given by a regional court in such a case would, it may be argued, be 
unauthoritative simply because the statute of the regional court could not 
prevail against an earlier world instrument conferring exclusive jurisdiction 
upon the Permanent Court. The regional court might, however, not regard 
the fact that its decision would be unauthoritative in this sense as implying 
that it ought not to proceed with a case if such a case appeared to fall within 
its jurisdiction as defined by its own statute. It would therefore seem de- 
sirable that the statutes of any regional courts should in express terms 
exclude such cases from their jurisdiction. 

A provision to this effect is equally desirable, though on different grounds, 
in respect of cases relating to the interpretation or legal effect of treaties or 
other instruments not limited to the region in the case of which the 
Permanent Court has not already been granted exclusive jurisdiction. In 
such cases no question arises of a regional court entrenching upon the ex- 
clusive jurisdiction of the Permanent Court as regards the instrument in 
question. The fact that the Permanent Court has not exclusive jurisdiction 
implies, however, that the decisions of the regional court will be authorita- 
tive as between the parties. The danger is therefore accentuated that dif- 
ferent interpretations of the instrument may be adopted by the Permanent 
Court and th2 regional court in different proceedings. This danger can best 
be avoided by excluding entirely from the jurisdiction of regional courts all 
questions relating to the interpretation or legal effect of treaties or other 
instruments to which States outside the region are or may be parties. 

A question of this kind may be the gist of a case, or may arise incidentally in 
the course of the proceedings. Where such a question is the gist of the case, 
jurisdiction over the whole case should be reserved to the Permanent Court. 
Where such a question arises incidentally, the jurisdiction of the regional 
court need not be regarded as completely displaced, provided that there is 
some procedure whereby the question regarding the interpretation or legal 
effect of the treaty or other instrument can be referred for decision to the 
Permanent Court. 

It would appear improbable that there are any analogous grounds for 
giving to regional courts an exclusive jurisdiction in respect of other types of 
case. If this view be accepted, the Permanent Court and any regional court 
would have potential concurrent jurisdiction as regards all cases other than 
those reserved to the exclusive jurisdiction of the Permanent Court, subject 
to a right of appeal from the regional court to the Permanent Court in 
certain circumstances. 

The general principle applicable for resolving any conflicts of jurisdiction 
would be that the jurisdiction of the Permanent Court would take precedence 
of that of regional courts. It would be necessary to have detailed rules de- 
fining the effect of any agreement between the parties to a case reserving 
jurisdiction to a regional court, and prescribing the stage at which and 
manner in which a preference for proceedings in the Permanent Court must 
be invoked so as to operate to bar further proceedings in the regional court. 
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In order to reduce to a minimum the danger that the existence of con- 
current jurisdiction might cause prejudice to the unity of international law, 
there should be provision for an appeal from any regional court to the 
Permanent Court whenever an important question of international law is 
involved. Since the object of permitting such appeals would be to safeguard 
the unity of international law, no right of appeal would be necessary on 
questions of fact. Appeals concerning the reasonableness of reparation 
awarded would be necessary only in cases involving some general principle of 
the law of the measure of damages. There are also certain questions of law 
regarding which no appeal would be necessary. There are likely to be cases 
in which the only points of law raised relate to principles of international law 
of exclusively regional application, to some system of municipal law, to a 
question of no general interest arising in connection with an instrument to 
which no State outside the region is or can become a party, or to a ques- 
tion of procedure or practice before the regional court. Nor would an 
appeal be necessary if the regional court had confined itself to applying 
international law as previously laid down by the Permanent Court and there 
were no special grounds for reconsideration by the Permanent Court of its 
earlier decision. The Permanent Court alone could properly judge whether 
a case fell within any of these exceptions. It would therefore be necessary to 
have some procedure whereby application could be made to the Permanent 
Court for leave to appeal in cases in which the applicability of one of these 
exceptions arose. On all other questions of law there should, it is submitted, 
be an appeal to the Permanent Court as of right. 

Provision for the enforcement of these principles regarding the demarca- 
tion of jurisdiction between the Permanent Court and regional courts could 
most appropriately take the form of the attribution to the Permanent Court 
of a supervisory jurisdiction over regional courts designed to enable it to 
safeguard its authority. The Permanent Court should, it is submitted, be 
given for this purpose the following powers: 


(a) power to require any regional court to suspend all proceedings in 
any case— 
(i) if the case falls within the exclusive jurisdiction of the Perma- 
nent Court; or 
(ii) if the Permanent Court and the regional court have concurrent 
jurisdiction in respect of the case and proceedings relating 
thereto have been duly initiated before the Permanent Court; 
(b) power to make an order transferring a case from a regional court to 
the Permanent Court in certain defined circumstances; 
(c) power to require a regional court to refer to the Permanent Court 
for decision some special point arising in the course of a case. 


It is reasonable to hope that if these powers existed it would be necessary to 
exercise them only in exceptional cases. The ordinary practice would 
doubtless be for the regional court to take itself such action as might be 
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necessary to avoid any encroachment upon the jurisdiction of the Permanent 
Court. It should refuse to entertain any case brought before it in respect of 
which the Permanent Court had exclusive jurisdiction or was already exer- 
cising concurrent jurisdiction. It should discontinue all proceedings in any 
case in respect of which it had concurrent jurisdiction if alternative pro- 
ceedings relating thereto were duly initiated before the Permanent Court. 
If in the course of a case the emergence of some unanticipated point, or 
intervention by some new party, made it desirable to refer the new point or 
transfer the whole case to the Permanent Court, the action necessary for 
this purpose should normally be taken upon the responsibility of the regional 
rather than upon that of the Permanent Court. It is none the less desirable 
that the Permanent Court should have the supervisory powers necessary to 
enable it to enforce its authority upon regional courts whenever these do 
not comply spontaneously with the limitations upon their jurisdiction which 
it has been suggested ought to be incorporated in their statutes. 

The suggestions presented in this paper are not intended as advocacy for 
the establishment of regional international courts. No attempt has been 
made to consider here some of the more serious objections to the establish- 
ment of regional courts, such as the considerations that a world court will 
generally give greater guarantees of impartiality than any regional court and 
that the state of the international judicial calendar during the inter-war 
period would not justify any increase in the international judicial establish- 
ment, otherwise than by the establishment of specialized tribunals such as 
the international courts of piepowder which have been advocated by Sir Cecil 
Hurst, until there has been a considerable increase in the amount and im- 
portance of international judicial business. Assuming, however, that the 
movement for the establishment of regional international courts continues to 
show a certain vitality, and that at some stage the establishment of one or 
more such courts should be thought desirable, it is upon the above lines, it is 
submitted, that a constructive approach should be made towards the solution 
of the problems which the establishment of regional courts would create. 

C. WILFRED JENKS 


NATIONALITY IN INTERNATIONAL LAW 


The word “‘ Nationality’ does not mean what it says, nor does it say what 
it means. Etymologically it would mean the condition of belonging to a 
nation, of being a national. In international law ‘‘nations” are an unknown 
quantity. A nation is a conception of municipal law and means a group of 
persons who through racial, religious or economical ties are bound together 
to follow a common pursuit. 

The word “national,” as used in international law, has a technical mean- 
ing. The law of nations or public international law is the law prevailing 
between States. A State is a political conception which may comprise a 
number of nations, like Great Britain which is constituted of three nations 
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or four, if Northern Ireland is included, or the U.S.S.R. which consists of 
some 60 or 70 nations. The word ‘national’ is used in connection with a 
State and then means a member or a subject of such State. An individual 
who is a national of a State is internationally only known through the State 
to which he belongs. Nationality, that is to say, membership of a State, is 
the link through which an individual can enjoy the benefits of the law of 
nations.! Nationality is intended as a conception of municipal law. From 
the standpoint of public international law it is for each State to decide who 
shall, and who shall not, be admitted as a member. 

In private international law “‘nationality”’ is used as a basis for the solu- 
tion of conflicts of law. In countries where nationality is not such a cri- 
terion, ‘‘domicil’’ is used for the same purpose. These expressions, in the 
same way as jus soli and jus sanguinis, are used in private international law 
and have no relation to questions attached to nationality in the law of na- 
tions or public international law. 

Individuals are objects of the law of nations. It is only through the 
medium of their nationality, that is to say, their being members of a State, 
that individuals can enjoy benefits from the law of nations. Such individu- 
als as do not possess any nationality enjoy no protection whatever, and if 
they are aggrieved by a State they have no way of redress, since there is no 
State which would be competent to take their case in hand.? 

The State therefore holds the ultimate decision whether any individual 
shall be entitled to enjoy any, and what, rights as a member of the com- 
munity of nations or be considered an outcast in a political sense as being a 
stateless person. As no two States legislate alike on the subject of admission 
of individuals as members or of releasing them from the bond which attaches 
them to the State, and moreover circumstances which are the outcome of war 
or revolution cause cession of territory or State dismemberment, a variety of 
conditions is created which render certain individuals stateless and give 
others more than one nationality with all the consequences emanating 
therefrom. 

In addition, in modern times, totalitarian States have by denationalizing 
masses of their citizens, created large categories of stateless persons. 

Several attempts have been made to overcome the difficulties caused by 
the above-mentioned lines of thought, and to regularize the situation. In 
principle, as pointed out by the Institut de Droit International, every in- 
dividual should have one, and only one, nationality. If the early realization 
of such theory appears impossible, certain rules might be adopted to simplify 
matters. In 1930 a conference held at The Hague on the progressive codi- 
fication of international law attempted to regulate the issue by drawing up 
rules to cope with the situation. As a result of the work of its First Com- 
mittee, the Conference adopted: 


1 Oppenheim-Lauterpacht, International Law, 5th ed., Vol. I, Para. 291, p. 508. 
* Oppenheim-Lauterpacht, op. cit., p. 508. 
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(a) a Convention concerning certain questions relating to the Conflict 
of Nationality Laws; 

(b) a Protocol relating to Military Obligations in certain cases of 
Double Nationality; 

(ec) a Protocol relating to a certain case of Statelessness, and 

(d) a special Protocol concerning Statelessness.* 


In the preamble to the Convention the high contracting parties declared 
that it was in the interest of the international comimunity to secure that all 
its member States should recognize the desirability that every person should 
have a nationality and one nationality only; and that the efforts of human- 
ity should be directed towards the ideal in this domain, viz., the abolition of 
all cases both of statelessness and of double nationality. The parties were 
of opinion, however, that under the economic and social conditions which 
then existed in the various countries, it was not possible to reach an im- 
mediate uniform solution of all the problems connected with nationality and 
statelessness. The convention and the protocols deal with the various 
difficulties created by the existing conditions and provide rules to deal with 
these in an approved manner. 

By making attempts at regularizing what in point of fact is unnatural, and 
by adhering to conceptions which have become outgrown by human develop- 
ment, we fail to make progress. The conception of States as subjects and 
individuals as objects of the law of nations seems to ignore the fact that 
States, after all, are built up by individuals and that the well-being of the 
individual is the principal aim of all legislation and international intercourse. 

St. Augustine, in his Epistolae 138.10, reminds us of the human element of 
States: Quid enim est respublica nisi res populi? Res ergo communis, res 
ubique civitatis; quid autem est civitas nisi hominum multitudo in quoddam 
vinculum redacta concordiae? 

C. B. Fawcett, in the New Commonwealth Quarterly of January, 1942, de- 
fines a State as ‘“‘a human group based on the need of civilized men for an 
organization which will maintain and defend their civil rights and liberties.” 

To recognize public international law as a law between States without 
taking the individuals into consideration who constitute the State is no 
longer considered acceptable as a doctrine. The character of sovereignty 
has given the State an abstract identity separate from the human group of 
which it consists. The State has become a superstructure which dic- 
tates the individuals of whom it is composed. It decides who shall be its 
nationals and assumes powers without being responsible for the exercise 
thereof. 


3 The convention and the three protocols came into force in 1937 following upon the re- 
ceipt of the tenth ratification. The States bound by the convention are: Brazil, Great 
Britain, Canada, India, China, Monaco, The Netherlands, Norway, Poland and Sweden. 

4 Ed. Goldbacher, III, 135. 
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In the words of Professor Julian S. Huxley,® ‘The State as something of 
value in its own right is an unreal abstraction; and when, as in Nazi Ger- 
many, it is erected into something of higher value than the individuals who 
compose it, it becomes a false and dangerous one.”’ 

All this is unsatisfactory. Unless we return to the recognition of the 
natural consequences of a grouping of individuals into a number of States 
which remain the creation of such individuals in general and to whom the 
States (as a conception) remain subservient, we shall never succeed in ex- 
tricating ourselves from the difficulties which are the result of an artificial 
and unnatural division of world powers. 

The present conception of a State is unjustified. As a State is not able to 
express its will except through individuals who wield a certain authority 
within the State or represent the majority of the individuals who compose it, 
this must necessarily lead to a majority rule or superior class rule without 
finding a proper check. The sovereignty idea prevents any effective remedy 
and creates endless obstruction. There is no inherent necessity for such 
abstract individuality. The division of humanity into groups is essential 
for organization purposes and in order that individuals may authoritatively 
express their will as a unity in the intercourse between the various groups or 
States which mankind has created. 

The real function of the State is to act as a conduit pipe for the expression 
in international intercourse of the joint will of the nationals of whom it is 
composed. It is the duty of each State so to frame its national constitution 
that it is able to ascertain such joint will of its nationals and carry it out. 
It is in the interest of any international group system that the joint will of 
the nationals of any one group or State can be properly ascertained so that 
such international intercourse rests upon the component joint wills of the 
individuals who compose each group or State. 

In that respect it is of international interest that each individual shall 
belong to a State and form part of its members and that such membership 
shall be inviolable. The individual is thus recognized as a member of the 
world community and who is for organization purposes labelled with na- 
tionality as belonging to a certain group or State among the groups or States 
into which mankind is divided. As a member of the world community the 
individual should be able to call for protection by the community. Through 
its organization such protection is delegated to the group or State of which 
the individual is a national. Such protection is a duty resting upon any 
State towards its nationals, the countervailing duty of the national being 
loyalty to the State to which he belongs. Under the law of nations the in- 
dividual thus classified has a right to call for protection even against his own 
State if such duty is not properly observed or the national is oppressed by his 
own State. 


* “Towards a New English Democracy,” The Yale Review, Yale University Press, Winter 
1942, p. 237. 
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The order viewed in Oppenheim, viz., that the State is the link whereby 
the individual obtains the enjoyment of the benefits under the law of nations 
is hereby reversed and should be reversed. From a unit or body clothed 
with absolute sovereignty, the State becomes a part of the world community 
and such community assumes sovereign rights under the law of nations, 
leaving to the State a restricted sovereignty for municipal purposes. The 
individuals being under the direct protection of the law of nations, receive 
such protection through the intermediary of the State to which they belong 
with a right of appeal should such protection fail to be given. 

The benefits derived from such world order are: (1) equality of all in- 
dividuals under the law of nations irrespective of the national group or State 
to which any one individual belongs; (2) protection of the individual against 
violation by a State of rights based upon such equality, e.g., denationaliza- 
tion, class treatment, pogroms, etc. 

By viewing the problem of a world order from this point most, if not all, 
difficulties vanish. The 1930 Conference at The Hague for the codification 
of international law could not find a solution of the difficulties attached to 
statelessness and double nationality for the simple reason that the various 
States adhered to their absolute sovereignty which gave them the right to 
decide who shall be their nationals. 

By granting to the individual the basic human right of being a world 
citizen first and foremost, and by subjecting all sovereign States to a higher 
power consisting of the joint collectivity of the world States, a State is placed 
in its right position and an opportunity is created of framing a world con- 
stitution based upon international law. 

It will require various other solutions, viz., a form of a world community 
of States, the expression and formulating of its will, and the carrying out 
thereof. Those are problems not directly connected with nationality, which 
loses its problems as soon as State sovereignty is curtailed and the State is 
reduced to an instrument of government at the dictation of the individuals 
who form its nationals. 

In view of the above we arrive at the following conclusion: 

As soon as the State is no longer considered as a soulless superstructure or 
unit over and above the human group which forms its body, but as subser- 
vient to that body for its intercourse with other States in order by such form 
to express the will of the human group in the family of nations, the individ- 
ual member of the State has an indirect and direct interest in any interna- 
tional organization. His indirect interest is that, through the medium of 
his nationality, that is to say, his membership of a State, he can normally 
enjoy benefits from the existence of the law of nations. His direct interest 
is that such relationship shall not be severed whereby he would be deprived 
of the possibility of the enjoyment of such benefits. 

By sovereignty of the State is meant the sovereignty of the human group 
which forms the State and whereby it exercises as an independent body its 
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rights vis-a-vis other States. In that respect a State should recognize the 
same rights vested in its fellow States in the family of nations, one of the 
State’s duties being not to burden other States with its own members. 

It is the State’s duty to maintain its nationals and to protect them inside 
and outside its territory. If the recognition of a State’s sovereignty were 
considered to include the right to abandon its duty of protection of its na- 
tionals, the rights of the individuals would be no longer paramount and 
preference would be given to the machinery embodied in the formation of 
the State instead of to the individual, and the State sovereignty then be- 
comes a means of oppression by one individual over another, although all 
nationals should receive equality of treatment within a State. 

The formation of the State is based on the need of civilized men for an 
organization which will maintain and protect their civil rights and liberties.® 
If the State fails to do so, the individuals should find protection elsewhere 
vis-A-vis their own State. If nationality is the link between an individual 
and the enjoyment of the benefits of the law of nations, the individual is en- 
titled to invoke the protection of that law against the State which intends 
to sever such link. The individual cannot be left to the arbitrary power of 
the State to which he belongs. 

Every State must look after its own nationals. Also in that respect an- 
other nation is entitled to invoke the law of nations in order to compel the 
nation to which an individual belongs to discharge its obligations in main- 
taining and protecting its own members. It is essential that the protection 
of the individual against oppression by its own State is recognized as an in- 
ternational right. 

W. R. BisscHop 


INTERNATIONAL VALIDITY OF NEVADA DIVORCES 


The decision of the United States Supreme Court of December 21, 1942, 
has settled the validity of Nevada divorces inside the United States, with the 
exception of the question of the bona fides of domicile. 

A word with regard to the international validity of divorces may be useful. 
There are, in this connection, two groups of States, one of which recognizes 
the jurisdiction of the court of domicile, regardless of the nationality of the 
parties, while the other group recognizes only their own courts’ jurisdiction 
over matrimonial matters as it applies to their citizens. A national of Aus- 
tria, Hungary or Czechoslovakia can, under his national law, be divorced only 
by the courts of his State, regardless of the fact that such a citizen may have 
been born in another country, and never—either before or after his marriage 

-have resided in the country of which he is a citizen. 

For nationals of the first group of countries the situation is simple. A 

divorce granted by the courts of their domicile is valid everywhere, including 


°C. B. Fawcett in The New Commonwealth Quarterly, January, 1942, p. 204. 
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the country of which they are citizens. This ruling even applies to such 
States as, e.g., Argentina, which in their legislation do not recognize the in- 
stitution of divorce. Thus the Supreme Court of Buenos Aires recognizes a 
divorce granted to an Argentinian by the courts of his bona fide residence. 
It has, however, refused recognition of Mexican divorces in cases where the 
parties had merely legal, not actual, domicile in that country. 

For nationals of the second group the situation is much more complicated. 
A divorce granted by the court of their domicile may be valid in the country 
of that court, and may be considered valid in other countries accepting juris- 
diction of the court of residence, but still it would not be valid in their own 
country. This fact may have grave legal consequences with regard to the 
validity of a second marriage and to heritage rights, or those of children, of 
such a national. He must, in order to legalize his position, apply to his 
home courts. Such States provide for their citizens the special jurisdiction 
of one of their courts, as a rule that of the capital in cases where jurisdiction 
of none of their other national courts is provided, that is, in cases where the 
parties never have had domicile or even temporary residence in their home- 
land owing to the fact that, while their parents were nationals of that State, 
they themselves were born abroad and never resided in their country. 

In norma! times it was not altogether difficult for such citizens to apply to 
their national courts. Under present conditions, however, such procedure is 
practically impossible for nationals living in a country that belongs to the 
group of the United Nations, from which communication with their home 
land is interrupted. Even regardless of this fact, many nationals of Austria, 
Hungary, Czechoslovakia, etc., could not hope to get an impartial hearing 
before their national courts.!_ It may also be argued that, as in the case of 
Austria or Czechoslovakia, for the time being no national courts exist. The 
courts functioning in the territory of those countries are not national courts, 
if considered courts at,all from an international point of view. 

This situation will be one of the many points to be considered in post-war 
legal reconstruction. Citizens of these countries now residing in the United 
States have been prevented from appealing to their national courts over a 
period of time. The retroactive recognition of a divorce which, under ex- 
isting national laws, was not valid, may deeply concern the rights and privi- 
leges of third parties. Retroactive legislation, as a rule, is not accepted in 
international law. Thus this question remains one of the most difficult 
problems to be solved. 

A procedure of which the defendant had no knowledge will not be con- 
sidered valid from the point of view of international law. This, however, is 
different in cases where a defendant’s residence cannot be ascertained and 
the appointment of a curator absentis is justified. Soviet divorce decisions 
which, under the former legislation, could be rendered without service on the 
defendant, and which, in some cases, remained unknown to him, were not 

1 Banque de France v. N. Y. Supreme Court, 287 N. Y. 283, 290. 
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considered valid by the European courts. The basic principle of due pro- 
cedure and mutual hearing prevented the recognition of such decrees. The 
dissenting opinion of Justice Jackson to the decision of December 21, 1942, 
touches on this point as follows: ‘“‘The spouse remaining within the state of 
domicile need never know of the proceeding.” Such a decree, though valid 
in the United States, will not be recognized by the courts of any other coun- 
try. We have, e.g., the case of a well known actress whose Nevada divorce 
was to have legal consequences within Austrian territory, and whose hus- 
band, the defendant, had not been notified of the divorce proceedings. 
Without the courts having been obliged to pronounce their view on this sub- 
ject, there could be no divergent opinion among Austrian lawyers. 

Thus it can be said that a Nevada divorce, in which both parties were duly 
notified, is valid in all countries except in those that insist on their national 
courts’ exclusive jurisdiction over their citizens. 

E. HorMANNSTHAL 


NOTICE OF PROPOSED AMENDMENTS TO THE CONSTITUTION 
OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The following amendments proposed by the Executive Council will be 
offered for adoption at the annual meeting of the Society to be held at Wash- 
ington in the Statler Hotel on May 1, 1943: 


Omit the second paragraph of Article III, and add the following as the 
fourth paragraph of that article: 

“‘ Additional Classes of Membership. The Executive Council may 
establish additional classes of membership upon such terms and with 
such dues as it shall determine.” 


Article VI, paragraph 1, third sentence, strike out the words “shall 
appoint from among its members,”’ and substitute in lieu thereof the words 
“shall appoint from among the members of the Society.”’ 


GrorceE A. FINcH, 
Secretary. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop NOVEMBER 16, 1942-Frsruary 15, 1943 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ex. Agr. Ser., U. S. Executive Agreement Series; G. B. 7. S., Great Britain 
Treaty Series; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; U. S. T. S., U. 8. Treaty Series. 

September, 1942 

3 AUSTRALIA—UNITED Srates. Effected agreement by exchange of notes at Wash- 
ington, concerning the principles applying to the provision of aid in the prosecution 
of the war. Text: Ez. Agr. Ser. No. 271. 

3 New ZEALAND—UNITED Srates. Effected agreement by exchange of notes at 
Washington concerning aid in the prosecution of the war. Text: Ex. Agr. Ser. 
No. 272. 

9 Tin AGREEMENT. Belgium, Bolivia, Netherlands and the United Kingdom signed 
agreement at London for the control of the production and export of tin. Text: 
G. B. T. S. no. 9 (1942) Cmd. 6396. 


October, 1942 
22 BRAZIL—VENEZUELA. Signed convention for cultural interchange. D. S. B., 
Dec. 19, 1942, pp. 1012-1013. 


29 ARGENTINA—VENEZUELA. Signed reciprocal trade treaty at Buenos Aires. D.S. B. 
Dec. 19, 1942, p. 1012. Text: Argentine News (Buenos Aires), Nov. 1942, pp. 9-10. 

November, 1942 

6-February 1, 1943. Cuspa—Unirep States. Agreement by exchange of notes at Wash- 

ington regarding application of the Selective Training and Service Act of 1940 as 
amended, to Cuban nationals in the United States and reciprocal treatment of 
American citizens in Cuba. Texts of notes: D. S. B., Feb. 13, 1943, pp. 157-160. 

11 Cuina—Cusa. Signed treaty of amity at Havana. D. S. B., Nov. 28, 1942, p. 
972; N. Y. Times, Nov. 13, 1942, p. 5. 

11 Peru—VENEZUELA. Signed statement at Lima, concerning commercial relations. 
Text of statement: D. S. B., Dec. 19, 1942, p. 1012. Signed same day a convention 
for the encouragement of historical studies. D.S. B., Dec. 19, 1942, p. 1013. 

16 GUATEMALA—UNITED Sratgs. Signed agreement at Guatemala relating to mutual 
aid in the prosecution of the war. Exchanged notes with respect to the application 
of certain provisions of the mutual aid agreement, etc. D.S. B., Nov. 28, 1942, 
p. 972. 

18 France (Vichy)—Honpuras. Honduras severed diplomatic relations. N. Y. 
Times, Nov. 19, 1942, p. 4. 

18 France (Vichy)—Nicaracua. Nicaragua severed diplomatic relations. N. Y. 
Times, Nov. 19, 1942, p. 4. 

18 GERMANY—PoLanpD. Governor General Frank issued a decree ordering expropria- 
tion of all Polish estates. London Times, Nov. 19, 1942, p. 3. 
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18-December 27. FreNcH Nortu Arrica. The Sultan of Morocco pledged full coépera- 


19 


19 


21 


21 


22 


23 


25 


26 


26-27 


27 


28 


30 


30 


tion to the United States Army on Nov. 18. N.Y. Times, Nov. 20, 1942, p.5. On 
Nov. 25 the Sultan sent a message of friendship to the United States. Text: 
N. Y. Times, Nov. 26, 1942, p. 3; D. S. B., Nov. 28, 1942, pp. 961-962. Admiral 
Darlan was assassinated Dec. 24. N. Y. Times, Dec. 25, 1942, p. 1. General 
Giraud was chosen High Commissioner on Dec. 27 to succeed Admiral Darlan. 
C. S. Monitor, Dec. 28, 1942, p. 1; N. Y. Times, Dec. 27, 1942, p. 1; London Times 
Dec. 28, 1942, p. 4. 


BEtcrum (in exile)—Cuia. Announced that the Belgian Government in London 
had notified China of decision to abolish extraterritoriality. N.Y. Times, Nov. 20, 
1942, p. 3. 

Mexico—Soviet Russia. Resumed diplomatic relations. London Times, Nov. 21. 
1942, p. 3; N. Y. Times, Nov. 20, 1942, p. 1. Exchanged notes Nov. 10 and 12, 
Texts: Russian Embassy Information Bulletin (Washington) Nov. 21, 1942, No. 
139. 

MARTINIQUE. United States reached agreement with Admiral Robert, the French 
High Commissioner at Martinique, regarding French Caribbean possessions. 
N. Y. Times, Nov. 22, 1943, pp. 1, 37. 


Syria & THe LeBANON—UNITED States. First United States Consul General 
presented his letters of credence. B. J. N., Nov. 28, 1942, p. 1111. 

NicaRaGua—UniteEp Sratss. President Samoza announced signature of a sup- 
plementary convention concerning the Inter-American highway. N. Y. Times, 
Nov. 23, 1942, p.5. Text: Ex. Agr. Ser. No. 295. 

Unitep Srares—Urvueuay. Effected agreement by exchange of notes for the pur- 
chase of Uruguayan wool by the United States. D.S. B., Nov. 28, 1942, p. 972. 

Brazit—Unitep Srates. Announced agreement under which export control will 
be decentralized. N.Y. Times, Nov. 26, 1942, p. 23; D. S. B., Jan. 2, 1943, p. 9. 
See also article, N. Y. Times, Dec. 3, 1942, p. 40. 

France (Vichy)—VENEZUELA. Venezuela recalled its diplomatic representatives 
from France. N. Y. Times, Nov. 28, 1942, p. 4. 

CoLompia—FRaNCE (Vichy). Colombian Foreign Minister announced Nov. 26 his 
country considered the French Government had ceased to exist as a sovereign in- 
dependent entity. N. Y. Times, Nov. 27, 1942, p. 4. Diplomatic relations were 
severed by Colombia Nov. 27. N.Y. Times, Nov. 28, 1942, p. 5; B. I. N., Dec. 12, 
1942, p. 1146. 

France (Vichy)—Germany. Following German occupation of Toulon, an un- 
determined part of the French fleet at Toulon was scuttled by the crews. In 
explanation of the occupation, Hitler sent a letter to Marshal Petain. Text: 
N. Y. Times, Nov. 28, 1942, p. 4; London Times, Nov. 28, 1942, p. 3. 

Cuite—F rance (Vichy). Chile ordered chargé d’affaires at Vichy to proceed to 
Madrid. N. Y. Times, Nov. 29, 1942, p. 14. 

France (Vichy)—New Zeatanp. New Zealand broke off diplomatic relations. 
B. I. N., Dec. 12, 1942, p. 1149. 

CanaDa—UniTeEp Srates. Effected agreement by exchange of notes at Washington 
regarding postwar aims. Texts: NV. Y. Times, Dec. 2, 1942, p. 13; D. S. B., Dec. 5, 
1942, pp. 977-979. 


December, 1942 
1-January 16, 1943 War Decuarations. Ethiopia proclaimed a state of war with 


Italy, Germany and Japan on Dec. 1. D. S. B., Dec. 19, 1942, p. 1009. Nan- 
king Government in China declared war on the United States Jan. 9. B.J.N., 
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Jan. 23, 1943, p. 70. Iraq declared war on Jan. 16 on Axis Powers. WN. Y. Times, 
Jan. 17, 1948, pp. 1, 4; D. S. B., Jan. 16, 1943, pp. 42-48. Text of declaration: 
London Times, Jan. 18, 1943, p. 3. 


2 PortucaL—Unrrep States. Secretary of State Hull announced an “understand- 
ing” concerning commodity exchange, and its application also to shipping. WN. Y. 
Times, Dec. 3, 1942, p. 20. 


4 Great Britrain—UnitTep Srates. Signed agreement and exchanged notes in 
London on certain problems of marine transportation and litigation. Texts: D. 
S. B., Jan. 9, 1943, pp. 29-31; Ex. Agr. Ser. No. 282; this Journat, Supp., p. 71. 


6 NETHERLANDS (in exile). In a radio address Queen Wilhelmina suggested the post- 
war creation of a commonwealth, comprised of Holland, Netherlands East Indies, 
Curacao and Surinam. WN. Y. Times, Dec. 7, 1942, p. 11. 


7 Axis Powers (3)—Paracuay. Paraguay announced suspension of direct and 
indirect transfer of funds of the Axis Powers. N.Y. Times, Dec. 8, 1942, p. 15. 


9 NETHERLANDS (in exile)—Sovier Russta. Announcement made in London of 
agreement to exchange ambassadors. London Times, Dec. 10, 1942, p. 4; B. J. N., 
Dec. 26, 1942, p. 1205. 


9-17 Jews. The Polish Government’s note asked Allied Governments to protest German 
persecution of Jews. Excerpts: London Times, Dec. 11, 1942, p. 3; N. Y. Times, 
Dec. 11, 1942, p. 8. Summary: B. J. N., Dec. 26, 1942, pp. 1207-1208. On Dec. 
12 announcement was made by the United Nations of talks undertaken regard- 
ing persecutions. N. Y. Times, Dec. 13, 1942, p. 11. On Dec. 17 Secretary of 
State Hull announced joint pledge of the United States and 11 other governments 
of retribution for crimes against the Jews. Text of declaration: N. Y. Times, 
Dec. 18, 1942, pp. 1, 10; London Times, Dec. 18, 1942, p. 4. 


10 Erniopia—UnitTep Srartes. President Roosevelt announced extension of lend- 
lease aid to Ethiopia. D.S.B., Dec. 12, 1942, p. 999; N. Y. Times, Dec. 11, 1942, 
p. 3; B. I. N., Dec. 26, 1942, p. 1212. 


10/16 Prisoners oF War. British and Canadian Governments gave instructions to un- 
shackle German prisoners on Dee. 12. London Times, Dec. 11, 1942, p. 4; B. I. N., 
Dec. 26, 1942, p. 1197. Berlin broadcast of Dec. 16 stated Germany had handed 
@ note to the Swiss Government regarding manacling British prisoners in Germany. 
N.Y. Times, Dec. 17, 1942, p. 18; London Times, Dee. 18, 1942, p. 4. 


10-18 Aupanta. Text of Secretary of State Hull’s statement of Dec. 10 concerning Al- 
bania’s restoration: N. Y. Times, Dec. 11, 1942, p. 4; D. S. B., Dee. 12, 1942, p. 
998. British Secretary for Foreign Affairs stated Dec. 17 that Great Britain will 
recognize an Albanian state after the war. Text of statement: London Times, 
Dec. 18, 1942, p. 3. Greek Minister of Information issued statement Dec. 18 that 
the Greek people would endorse Mr. Eden’s statement. London Times, Dec. 19, 
1942, p. 3; B. I. N., Dec. 26, 1942, p. 1203. Foreign Commissar Molotov issued 
a statement that the Soviet Union fully sympathized with Albania’s struggle for 
liberation. B. J. N., Dec. 26, 1942, p. 1216. 


11 AnGENTINA—UniTeEpD Srates. According to a Presidential proclamation the trade 
agreement, signed at Buenos Aires on Oct. 14, 1941, will enter into force definitively 
on Jan. 8, 1943, following exchange of ratifications which took place Dec. 9, 1942, 
at Washington. D.S. B., Dec. 12, 1942, pp. 1001-1002. 


11 Inpia—UnireEp President Roosevelt named William Phillips his personal 
representative with rank of Ambassador. N. Y. Times, Dec. 12, 1942, p. 8; 
D. S. B., Dec. 12, 1942, pp. 998-999. 
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14 Mapaaascar. British Foreign Secretary Eden and Gen. de Gaulle signed agreement 
in London for administration of Madagascar by the Fighting French. B. J. N., 
Dec. 26, 1942, p. 1198; N. Y. Times, Dec. 15, 1942, p. 1. Text of joint communi- 
qué: tbid., p. 4; London Times, Dec. 15, 1942, p. 3. 


16 Dominican Repusiic—Haiti. Joint boundary commission reached an agreement 
at Ciudad Trujillo, after working intermittently for 13 years. N.Y. Times, Dec. 
17, 1942, p. 9. 


17 FInLAND—GERMANY. Announced signature of a trade agreement. N. Y. Times, 
Dec. 18, 1942, p. 3. 


17 GeRMANY—ITaLy. Announced signature of a trade agreement. N.Y. Times, Dec. 
18, 1942, p. 3; B. J. N., Dec. 26, 1942, p. 1196. 


17 GERMANY—SpaiIn. Announced signature of a trade agreement. N.Y. Times, Dec. 
18, 1942, p. 3. 


19 GERMANY—SwWEDEN. Signed commercial agreement at Stockholm. N. Y. Times, 
Dec. 20, 1942, p. 13. 


19 Mexico—Untrep Srates. President Roosevelt signed bill establishing commission 
to decide claims of American nationals against Mexico. N. Y. Times, Dec. 20, 
1942, p. 33. 


20 Cotomsra. Congress voted to repeal the law requiring all foreign companies doing 
business in Colombia to have a Colombian national as a representative. N.Y. 
Times, Dec. 21, 1942, p. 2. 


20 PortucaL—Spain. Spanish Foreign Minister announced creation of an Iberian 
bloc as an instrument of peace. N. Y. Times, Dec. 21, 1942, p. 7. Text of Por- 
tuguese official statement: London Times, Dec. 23, 1942, p. 3. 


22 RuBBER AGREEMENT. Signed at Rio de Janeiro by Brazil and the United States. 
N. Y. Times, Dec. 23, 1942, p. 5. 


23 Mexico—Untrep Srares. Signed reciprocal trade agreement at Washington. 
D. S. B., Dec. 26, 1942, p. 1029. Analysis, summary, tables: D. S. B., Dec. 
26, 1942, supplement. To come into force Jan. 30, 1943. N. Y. Times, Jan. 3, 
1943, p. 38. 


25 Eastern Pacr or Non-Aceressron. The Saadabad Pact, signed July 8, 1937, 
by Turkey, Iran, Afghanistan and Iraq, was extended automatically for 5 years, 
since none of the signatories had denounced it 6 months before the expiry date. 
B. I. N., Jan. 9, 1943, p. 36. 


29 EXxcHANGE FELLOWSHIPS. State Department announced suspension for the dura- 
tion of exchange fellowships and travel grant awards to United States students. 
D. S. B., Jan. 2, 1943, p. 8. 


29 Unitep Nations DECLARATION—FRENCH SOMALILAND. French National Com- 
mittee in London announced adherence of French Somaliland in East Africa. 
N. Y. Times, Dec. 30, 1942, p. 1; B. J. N., Jan. 9, 1943, pp. 27-28. 

January, 1943 


1 Brazi.—Iran. Senhor Joaquin Silva was appointed first MinistertoIran. B.IJ.N., 
Jan. 9, 1943, p. 24. 


2 UniTep Srates ForeiGn Pouicy. United States Department of State issued a book 
entitled Peace and War, concerning the foreign policy of the United States for the 
period 1931-1941. It is the introduction to a collection of documents to be pub- 
lished. Text: N. Y. Times, Jan. 6, 1943, pp. 1A-10A. 


i 

& 


332 


4-20 


11 


11 


11 


11 


11 


11 


11 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


France (Vichy)—GeErMany. Paris radio, quoting the Official Gazette, announced 
an agreement had been reached for the release of French prisoners of war in Ger- 
many who are found medically unfit for military service. N. Y. Times, Jan. 5, 
1943, p. 5. 


Property IN OccuPIED TERRITORY. United States and certain others of the United 
Nations and the French National Committee issued Jan. 4 a declaration on forced 
transfers of property owned by nationals of these countries now under enemy oc- 
cupation. Text: D. S. B., Jan. 9, 1943, pp. 21-22. The following announced 
adherence: Peru, Jan. 7; Paraguay, Jan. 9; Nicaragua, Jan. 19; Philippine Islands, 
Jan. 20. N.Y. Times, Jan. 8, 1943, p. 8; Jan. 10, p. 51; Jan. 20, p. 4; Jan. 21, p. 5. 


Canapa—Sovier Russia. Prime Minister King announced appointment of L. D. 
Wilgress as first Canadian Minister to Russia, in accordance with the treaty signed 
June 12, 1942. London Times, Jan. 9, 1948, p. 3. 


Cuina (Nanking)—UnitEep States. Tokyo radio announced Nanking Govern- 
ment’s declaration of war on the United States. B. J. N., Jan. 23, 1943, p. 70. 


CZECHOSLOVAKIAN RECOGNITION. Announcement made of Colombian, Ecuadorean 
and Venezuelan recognition of Czechoslovakian Government in exile. N. Y. 
Times, Jan. 10, 1943, p. 37. 


ARGENTINA—GERMANY. Argentina declared the German naval and air attaché, 
Capt. Niebuhr, persona non grata and asked its chargé at Berlin to request his recall. 
N. Y. Times, Jan. 12, 1943, p. 5. 


AUSTRIANS IN CanapDA. Austrians in Canada to be no longer regarded as enemy 
aliens. London Times, Jan. 11, 1943, p. 4. 


Cuina—Great Britain. Exchanged notes dealing with navigation. B. I. N., 
Jan. 23, 1943, p. 70. 


Cuina—GreaT Britain. Signed treaty at Chungking for the relinquishment of 
extraterritoriality in China. D. 8S. B., Jan. 16, 1943, p. 60. Text, with exchange 
of notes, etc.: China No. 1 (1943) Cmd. 6417. Summary: London Times, Jan. 12, 
1943, p. 4. 


GERMANY—UNITED Srates. United States Department of State announced its 
protest against the expected removal to Germany, of interned American civilians 
now at Lourdes, France. N.Y. Times, Jan. 12, 1943, p. 1; D. S. B., Jan. 16, 1943, 
p. 42. 


ITaLtans In CanaDa. Italians in Canada are to be no longer considered enemy 
aliens. London Times, Jan. 11, 1943, p. 4. 


LipeR1A—UNITED States. Liberia became eligible to receive lend-lease aid, upon 
President Roosevelt’s finding the defense of Liberia vital to the defense of the 
United States. D.S. B., Jan. 16, 1943, p. 59. 


11-February 11 Cxurna—Unirep States. Signed treaty at Washington Jan. 11 for the 


12 


relinquishment of extraterritorial rights in China. Notes were also exchanged at 
Washington. Summary: D. S. B., Jan. 16, 1943, pp. 59-61; N. Y. Times, Jan. 12, 
1943, p.4. Text with accompanying notes: Executive A, 78th Cong. Ist sess. ; Cong. 
Record (daily), Feb. 1, 1943, pp. 485-487, this Journat, Supp., p. 65. China 
ratified the treaty Feb. 4, according to announcement of Feb. 13. N. Y. Times, 
Feb. 14, 1943, p.4. The Senate voted ratification Feb. 11. Cong. Record (daily), 
Feb. 11, 1943, p. 881; N. Y. Times, Feb. 12, 1943, p. 11. 


Frencu Inpo-Crina—Japan. Announcement of signature of an agreement for the 
export of rice and grain from Indo-China to Japan. B. J. N., Jan. 23, 1943, p. 79. 
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Cuina—ItTaty. Rome radio announced a note had been sent to China ‘formally 
renouncing all Italian concessions and extraterritorial rights in China.” WN. Y. 
Times, Jan. 15, 1948, p. 3. 


14-27 CASABLANCA CONFERENCE. President Roosevelt and Prime Minister Churchill with 


16 


16 


20 


21 


22 


27 


their staffs, conferred at Casablanca, French Morocco, to map 1943 war strategy. 
N. Y. Times, Jan. 27, 1943, pp. 1-2. Text of communiqué issued at close of the 
meeting: ibid., p. 1; D. S. B., Jan. 30, 1943, pp. 93-94; London Times, Jan. 27, 
1943, p. 4. On Jan. 27 United States Ambassador Standley handed to Premier 
Stalin a joint note from Churchill and Roosevelt. N.Y. Times, Jan. 28, 1943, p. 3. 


Axis Powers (3)—Iraq. War declared by Iraq, effective as of midnight Jan. 16-17. 
Text of declaration: London Times, Jan. 18, 1943, p. 3; N. Y. Times, Jan. 17, 1943, 
pp. 1, 4; D. S. B., Jan. 16, 1948, pp. 42-43. 


Unirep Nations DecLaraTion—IRaQ. Iraq adhered to the Declaration. N. Y. 
Times, Jan. 23, 1943, p. 4; D. S. B., Jan. 23, 1943, p. 83. 


Axis Powers (3)—Cuitz. Chile broke off diplomatic relations. N.Y. Times, Jan. 
21, 1943, p. 8; D. S. B., Jan. 23, 1943, p. 83. 


CzECHOSLOVAKIA (in exile)—GreEaT Britain. Signed agreement on organization 
and use of Czechoslovak forces in the war, providing a lend-lease basis for articles 
and services supplied by British Government. B. J. N., Feb. 6, 1943, p. 125. 


Axis Spies. Emergency Advisory Committee for Political Defense of the Continent 
at Montevideo announced receipt of memorandum submitted by the United 
States concerning spies’ activities in Argentina. N.Y. Times, Jan. 23, 1943, p. 5. 
Text of Ambassador Armour’s note explaining United States position: N. Y. Times, 
Jan. 24, 1943, p. 11. 


MeExico—UnITEp Srates. Reached agreement by exchange of notes at Mexico 
City, regarding military service by nationals of either country residing in the other. 
Summary: N. Y. Times, Jan. 23, 1943, p. 5. Text: D. S. B., Jan. 23, 1943, pp. 
87-90; this JourNAL, Supp., p. 89. 


Porson Gas. Chinese High Command charged Japanese Army with the use of poison 
gas on Jan. 6. WN. Y. Times, Jan. 28, 1943, p. 1. 


GOVERNMENTS IN EXILE CONFERENCE. Prime Ministers, Foreign Ministers of the 
exiled governments, representatives of the Fighting French National Committee, 
and British, American and Russian Ambassadors attended a meeting in London, 
at which future conduct of the war, postwar problems in Europe, federal blocs, 
etc., were discussed. London Times, Jan. 29, 1943, p. 3. 


Braziu—UnIirep States. President Vargas of Brazil announced accord on the war 
effort had been reached as a result of his conferences the previous day with Presi- 
dent Roosevelt. Text of joint statement, memorandum for the press, etc.: NV. Y. 
Times, Jan. 30, 1943, p. 3; D. S. B., Jan. 30, 1943, p. 95. 


BELGIuM (in exile)—Unirep Srates. Exchanged notes at Washington whereby 
Belgium agreed to provide essential materials to the United States under the lend- 
lease formula. N. Y. Times Jan. 31, 1943, p.7. Texts: D. S. B., Jan. 30, 1943, 
pp. 102-103. 


February, 1943 


1 


Cusa—UnitTep States. Signed supplementary military and naval pact at Havana. 
N. Y. Times, Feb. 2, 1943, p. 10. 
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2 Great Brirain—TurKEY. Announcement was made in London of recent confer- 
ence between Mr. Churchill and Turkish and British war leaders. N. Y. Times, 
Feb. 2, 1943, p. 1. Text of British statement on the conference: p. 4. 


6 UniTED Nations DEcLARATION—BRazIL. Brazil announced adherence to the At- 
lantic Charter and United Nations Declaration. N. Y. Times, Feb. 7, 1943, p. 
27; Feb. 8, p. 3. 


8 UnITED Nations DECLARATION—PeERv. Peru adhered tothe Declaration. D.S.B., 
Feb. 13, 1943, p. 154. 


12 Jews In Rumania. Announcement made in London that the Rumanian Govern- 
ment had informed United Nations officials that it is prepared to codperate in 
transferring 70,000 Rumanian Jews from Trans-Dniestria to any refuge selected 
by the Allies. N.Y. Times, Feb. 13, 1948, p. 5. 


13 Perv—UNnITeEp States. Peruvian Cabinet announced approval of a treaty for the 
construction of airports and delivery of aircraft to hasten development of the rub- 
ber industry. N. Y. Times, Feb. 14, 1943, p. 29; Feb. 19, p. 2. 


INTERNATIONAL CONVENTIONS 


Arr Main AGREEMENT. Panama, Dec. 22, 1936. 
Ratification deposited: Brazil. May 30, 1942. D.S. B., Jan. 2, 1943, p. 10. 
Arr TraFFic. Warsaw, Oct. 12, 1929. 
Adhesion deposited: Liberia. D.S. B., Dec. 12, 1942, p. 1001. 
Asytum. Montevideo, Aug. 4, 1939. 
Promulgation: Uruguay. Dec. 31, 1942. D.S. B., Jan. 30, 1948, p. 112. 
BILts OF EXCHANGE AND Promissory Notes. Convention and Protocol. Geneva, June 
7, 1930. 
Ratification deposited: Brazil (with reservations). Aug. 26, 1942. D. S. B., Jan. 30, 
1943, p. 111. 
Brus oF EXCHANGE AND Promissory Notes. Conflict of Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Ratification deposited: Brazil. Aug. 26, 1942. D.S. B., Jan. 30, 1943, p. 111. 
Brits oF ExcHANGE AND Promissory Notes. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Ratification deposited: Brazil. Aug. 26, 1942. D.S. B., Jan. 30, 1948, p. 111. 
Cuecxs. Convention and Protocol. Geneva, March 19, 1931. 
Ratification deposited: Brazil (with reservations). Sept. 9, 1942. D. 8S. B., Jan. 30, 1943, 
p. 111. 
Cuecks. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Ratification deposited: Brazil. Sept. 9, 1942. D.S. B., Jan. 30, 1948, p. 111. 
Cuecks. Stamp Laws. Geneva, March 19, 1931. 
Ratification deposited: Brazil. Sept. 9, 1942. D. 8S. B., Jan. 30, 1943, p. 111. 
Crviz Law. Montevideo, March 19, 1940. 
Promulgation: Uruguay. Dec. 31, 1942. D.S. B., Jan. 30, 1943, p. 112. 
Text: Congreso sudamericano de derecho internacional privado. Acta final. 1940, pp. 
73-88. 
CommerciAL Law. Montevideo, March 19, 1940. 
Promulgation: Uruguay. Dec. 31, 1942. D.S. B., Jan. 30, 1943, p. 112. 
Text: Congreso sudamericano de derecho internacional privado. Acta final. 1940, pp. 
61-72. 
CommeERrcIAL NavicaTion. Montevideo, March 19, 1940. 
Promulgation: Uruguay. Dec. 31, 1942. D.S. B., Jan. 30, 1948, p. 112. 
Text: Congreso sudamericano de derecho internacional privado. Acta final. 1940, pp. 31-40. 
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Epucation. San José, Sept. 5, 1942. 
Signatures: Guatemala, El Salvador, Honduras, Nicaragua, Panama and Costa Rica. 
Ratification: El Salvador. Nov. 6, 1942. D.S. B., Jan. 9, 1943, p. 34. 
Promulgation: El Salvador. Nov. 9, 1942. D.S. B., Jan. 9, 1948, p. 34. 
INTELLECTUAL Property (Copyright). Montevideo, Aug. 4, 1939. 
Promulgation: Uruguay. Dec. 31, 1942. D.S. B., Jan. 30, 1943, p. 112. 
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SUPREME COURT OF THE UNITED STATES 


Ex PARTE KuMEzO KAWATO 
[November 9, 1942] * 


The ancient rule against suits by resident alien enemies has survived only so far as 
necessary to prevent use of the courts to accomplish a purpose which might hamper our own 
war efforts or give aid tothe enemy. This may be taken as the sound principle of the com- 
mon law today. 

The Trading with the Enemy Act was never intended, without Presidential proclamation, 
to affect resident aliens at all. Not only has the President not seen fit to use the authority 
possessed by him under the Act to exclude resident aliens from the courts, but his adminis- 
tration has adopted precisely the opposite program. The consequence of this legislative and 
administrative policy is a clear authorization to resident enemy aliens to proceed in all 
courts until administrative or legislative action is taken to exclude them. 


Mr. Justice Back delivered the opinion of the court. 

The petitioner, born in Japan, became a resident of the United States in 
1905. April 15, 1941, he filed a libel in admiralty against the vessel Rally 
in the District Court for the Southern District of California. He claimed 
wages were due him for services as a seaman and fisherman on the Rally, and 
sought an allowance for maintenance and cure on allegations that he had sus- 
tained severe injuries while engaged in the performance of his duties. Claim- 
ants of the vessel appeared and filed an answer on grounds not here material, 
but later, on January 20, 1942, moved to abate the action on the ground that 
petitioner, by reason of the state of war then existing between Japan and the 
United States, had become an enemy alien and therefore had no “right 
to prosecute any action in any court of the United States during the pendency 
of said war.”’ The District Judge granted the motion. Petitioner sought 
mandamus in the Circuit Court of Appeals for the Ninth Circuit to compel 
the District Court to vacate its judgment and proceed to trial of his action, 
but his motion for leave to file was denied without opinion. We granted leave 
to file in this court, 316 U. S. 650, and the cause was submitted on answer, 
briefs and oral argument. 

Although the court’s order of abatement for the duration of the war rested 
solely on the ground of petitioner’s status as an alien enemy, it has been 
argued here that the writ should be denied because the court could have 
dismissed the bill on other grounds, particularly claimed defects in the 
allegations of the libel. These contentions areirrelevant here. Unless the ac- 
tion was properly abated for the reasons set out in the motion and the court’s 
order, the petitioner is entitled to have the District Court proceed with his 
action and pass upon the sufficiency of his allegations. This is an essential 
step in an orderly trial leading to a final judgment from which an appeal will 
lie to correct errors. If the court’s order of abatement was erroneous 
mandamusis the appropriate remedy. 28 U.S. C.342; McClellan v. Carland, 
217 U.S. 268, 279-282; Ex parte Metropolitan Water Co., 220 U.S. 539, 


546. 
* 317 U.S. 69 (Preliminary print). 
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‘Alien enemy” as applied to petitioner is at present but the legal defini- 
tion of his status because he was born in Japan with which we are at war. 
Nothing in this record indicates, and we cannot assume, that he came to 
America for any purpose different from that which prompted millions of 
others to seek our shores—a chance to make his home and work in a free 
country, governed by just laws, which promise equal protection to all who 
abide by them. His suit invokes the protection of those laws through our 
courts both to obtain payment of wages alleged to have been promised him 
by American citizens for lawful work and reimbursement on account of 
damages suffered while working for those citizens. 

Petitioner contends that he has the right under the common law and 
treaties to proceed with his action, and that this right is not limited by the 
statutes. In our view the possibility of treaty rights, which has not been 
argued extensively, need not be considered. Applicable treaties are ambig- 
uous and should not be interpreted without more care than is necessary in 
this case.? 

There doubtless was a time when the common law of England would have 
supported dismissal of petitioner’s action, but that time has long since 
passed. A number of early English decisions, based on a group concept 
which made little difference between friends and enemies barred all aliens 
from the courts. This rule was gradually relaxed as to friendly aliens? 
until finally in Wells v. Williams, 1 Ld. Raym. 282 (1698), the court put the 
necessities of trade ahead of whatever advantages had been imagined to 
exist in the old rule, and held that enemy aliens in England under license 
from the Crown might proceed in the courts. As applied ever since, alien 


1 Petitioner argues that his case is covered by Article 23 h of the Annex to the [Vth Hague 
Convention of 1907: ‘It is especially prohibited . . . to declare abolished, suspended, 
or inadmissible in a court of law the rights and action of the nationals of the hostile party.”’ 
This clause, which was added to the Convention of 1899 without substantial discussion 
either by the delegates in General Assembly or by the committee and subcommittee which 
dealt with it, III Proceedings of the Hague Convention of 1907, 12, 107, 136, 240; and I 
ibid, 83, was construed by an English court to apply solely in enemy areas occupied by a 
belligerent. Porter v. Freudenberg, [1915] 1 K. B. 857. The question has not been raised 
in the courts in this country, but the English interpretation was repeated with approval by 
Representative Montague of the Interstate Commerce Committee in his address to the 
House when he presented to it the Trading With the Enemy Act. 55 Cong. Rec. 4842 
(1917). 

2 According to Littleton, an alien might not sue in either a real or personal action; but this 
rule was modified by Coke to bar such actions only by alien enemies and to permit personal 
actions by alien friends. See Coke on Littleton, 129b. Pollock and Maitland suggest that 
this modification by Coke was “‘a bold treatment of a carefully worded text.”” 1 History 
of English Law, 2d ed., 459. The early law treated all aliens asa group. See the subtitles 
of Pollock and Maitland’s chapter, ‘‘The Sorts and Conditions of Men,’’ some of which are: 
The Knights, The Unfree, The Clergy, Aliens, The Jews, Women, etc. Jbid., Chap. II. 
For a summary of English views now largely obsolete on alien standing in court see Hansard, 
Law Relating to Aliens, Chap. 7 (1844). For a survey of the common law on inheritance 
of land by aliens see Techt v. Hughes, 229 N. Y. 222 (Cardozo, J.). 


} 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


enemies residing in England have been permitted to maintain actions, while 
those in the land of the enemy were not; and this modern, humane principle 
has been applied even when the alien was interned as is petitioner here.’ 
Schaffenius v. Goldberg, [1916] 1 K. B. 284. 

The original English common law rule, long ago abandoned there, was, 
from the beginning, objectionable here. The policy of severity toward 
alien enemies was clearly impossible for a country whose life blood came from 
an immigrant stream. In the War of 1812, for example, many persons born 
in England fought on the American side.“ Harshness toward immigrants 
was inconsistent with that national knowledge, present then as now, of the 
contributions made in peace and war by the millions of immigrants who have 
learned to love the country of their adoption more than the country of their 
birth. Hence in 1813 Chief Justice Kent, in Clarke v. Morey, 10 Johns. 69, 
72, set the legal pattern which, with sporadic exceptions, has since been 
followed.’ The core of that decision he put in these words: ‘A lawful 
residence implies protection, and a capacity to sue and be sued. A contrary 
doctrine would be repugnant to sound policy, no less than to justice and 
humanity.’’* Thus the courts aligned their policy with that enjoined upon 
the President by Congress in 1812 when it directed him to administer the 
laws controlling aliens in a manner that would be “consistent with the 
public safety, and according to the dictates of humanity and national 
hospitality.”’ 50 U.S. C. § 22. 

In asking that the rights of resident aliens be abrogated in their behalf, 
private litigants in effect seek to stand in the position of government. But 
only the government, and not the private individual, is vested with the 
power to protect all the people, including loyal aliens, from possible injury 
by disloyal aliens. If the public welfare demands that this alien shall not 
receive compensation for his work or payment for his injuries received in the 


* Petitioner was interned some months after the court had abated his action. The govern- 
ment has filed a supplemental brief stating that it does not consider that this circumstance 
alters the position of petitioner in respect to his privilege of access to the courts. 

* One writer estimates that half of the 400 men on board the Constitution when it captured 
the Guerriere were seamen who had deserted the British, and the ship United States was 
reported by its captain to have no men on board who had not served with British war ships. 
Bradley, The United Empire Loyalists, 192; and see 3 McMaster, History of the United 
States, 242. 

5 For collection of cases see 30 Georgetown L. J. 421; 28 Virginia L. R. 429; 27 Yale L. J. 
105; Huberich, Trading With The Enemy, 188 e¢ seqg.; Daimler v. Continental Tyre Co., 
Anno. Cas. 1917 C, 170, 204; In the Matter of Bernheimer, C. C. A. 3rd,—F. 2d—; and for 
English cases, McNair, Legal Effects of War. 

* Story was one of the few commentators to approve any part of the early common law 
rule. He accepted so much of that doctrine as required enemy aliens entitled to relief in the 
courts to have entered the country under safe conduct or license. Story on Civil Pleadings, 
p. 10; Story’s Equity Pleadings, Sec. 51-54, and particularly Sec. 724. This requirement 
was reduced to legal fiction in Clarke »v. Morey, supra, at 72, when Chief Justice Kent held 
that “The license is implied by law and the usage of nations.”’ 
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course of his employment, the government can make the decision without 
allowing a windfall to these claimants. Even if petitioner were a non- 
resident enemy alien, it might be more appropriate to release the amount of 
his claim to the Alien Property Custodian rather than to the claimants; 
and this is precisely what was done in Birge-Forbes Co. v. Heye, 251 U.S. 
317, 323, in which this court said that the sole objection to giving judgment 
for an alien enemy “goes only so far as it would give aid and comfort to the 
other side.” The ancient rule against suits by resident alien enemies has 
survived only so far as necessary to prevent use of the courts to accomplish 
a purpose which might hamper our own war efforts or give aid to the enemy. 
This may be taken as the sound principle of the common law today. 

It is argued that the petitioner is barred from the courts by the Trading 
With the Enemy Act, 50 U.S. C. Appendix. The particular clause relied on 
isSec.7: ‘‘ Nothing in this Act shall be deemed to authorize the prosecution 
of any suit or action at law or in equity in any court within the United States 
by an enemy or ally of enemy prior to the end of the war, except as provided 
in Section 10 hereof [which relates to patents]; . . .”’ Analysis of its terms 
makes clear that this section was not meant to apply to petitioner, and an 
examination of its legislative history makes this doubly certain. Section 7 
bars from the courts only an ‘‘enemy or ally of enemy.” Section 2 of the Act 
defines the ‘‘alien enemy” to which the Act applies as those residing within 
the territory owned or occupied by the enemy; the enemy government or its 
officers,’ or citizens of an enemy nation, wherever residing, as the President 
by proclamation may include within the definition. Since the President has 
not under this Act * made any declaration as to enemy aliens, the Act does 
not bar petitioner from maintaining his suit. 

This interpretation, compelled by the words of the Act, is wholly in accord 
with its general scope, for the Trading With the Enemy Act was never in- 
tended, without Presidential proclamation, to affect resident aliens at all. 
Prior to the passage of the Act, the courts had consistently held that during a 
state of war, commercial intercourse between our nationals and non-resident 
alien enemies, unless specifically authorized by Congress and the Executive, 

7 Some possible confusion on the part of the court below and of other courts may have 
developed from our per curiam opinion in Ez parte Colonna, 314 U. S. 510 [this JourNnaL, 
Vol. 36 (1942), p. 489], in which leave to file a petition for writs of prohibition and mandamus 
in connection with a proceeding brought in behalf of the Italian Government was denied 
on the basis of the Trading With the Enemy Act. That opinion emphasized that an enemy 
government was included within the definition of the classification ““enemy’’ as used in that 
Act, and that such enemy plaintiffs had no right to prosecute actions in our courts. The 
decision has no bearing on the rights of resident enemy aliens. The Colonna decision was 
momentarily misapplied in Kaufman v. Eisenberg, 177 N. Y. Misc. 939, but the trial judge 
corrected a stay in proceediugs he had previously allowed upon his further consideration of 
the fact that the plaintiff was a resident alien. 

* The President has issued a proclamation taking certain steps with reference to alien 
enemies under the Alien Enemy Act of 1798 as amended, 50 U.S. C. § 21, but this proclama- 
tion has no bearing on the power of the President under the Trading With the Enemy Act. 
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was absolutely prohibited, and that contracts made in such intercourse were 
void and unenforceable. This strict barrier could be relaxed only by 
Congressional direction, and therefore the Act was passed with its declared 
purpose ‘‘to mitigate the rules of law which prohibit all intercourse between 
the citizens of warring nations, and to permit under careful safeguards and 
restrictions, certain kinds of business to be carried on.” !° Thus Congress 
expressly recognized by the passage of the Act that ‘“‘the more enlightened 
views of the present day as to treatment of enemies makes possible certain 
relaxations in the old law.” ™ 

Since the purpose of the bill was to permit certain relations with non- 
resident alien enemies, there is no frustration of its purpose in permitting 
resident aliens to sue in our courts. Statements made on the floor of the 
House of Representatives by the sponsor of the bill make this interpretation 
conclusive.” 

Not only has the President not seen fit to use the authority possessed by 
him under the Trading With the Enemy Act to exclude resident aliens from 
the courts, but his administration has adopted precisely the opposite pro- 
gram. The Attorney General is primarily responsible for the administration 
of alien affairs. He has construed the existing statutes and proclamations 
as not barring this petitioner from our courts," and this stand is emphasized 
by the government’s appearance in behalf of petitioner in this case.“ 


* Report of the Senate Committee on Commerce, Report No. 111, 65th Cong., 1st Sess., 
pages 15-22. Coppell v. Hall, 7 Wall. 542, 554, 557, 558. 

10 Report of the Senate Committee on Commerce, Report No. 111, 65th Cong., Ist Sess., 1. 

Thid., 2. 

12““Mr. Montague: A German resident in the United States is not an enemy under the 
bill, unless he should be so declared subsequently by the proclamation of the President, in 
which case he would have no standing in court. ”’ 

“Mr. Stafford: Do I understand that this bill cvulen upon the President any authority 
to grant to an alien subject doing business in this country the right to sue in the courts to 
enforce his contract? 

“Mr. Montague: If heis a resident of this country, he has the right under this bill without 
the proclamation of the President. 

Stafford: If so, where is that authority? 

“Mr. Montague: In the very terms of the bill defining an enemy, whereby German resi- 
dents in the United States have all rights in this respect of native-born citizens, unless these 
rights be recalled by the proclamation of the President for hostile conduct on the part of the 
Germans resident in the United States.”” 55 Cong. Rec. 4842, 4843 (1917). 

13 “No native, citizen, or subject of any nation with which the United States is at war and 
who is resident in the United States is prevented by federal statute or regulation from suing in 
federal or state courts.” Dept. of Justice press release, Jan. 31, 1942. 

4 The determination by Congress and the Executive not to interfere with the rights of 
resident enemy aliens to proceed in the courts marks a choice of remedies rather than a waiver 
of protection. The government has an elaborate protective program. Under the Alien 
Enemy Act, 50 U. 8. C. § 21, the President has ordered the internment of aliens, has in- 
stituted a system of identification, and has regulated travel. Under the First War Powers 
Act, 50 U. S. C. Supp. I, 1940 ed. Appendix, Sec. 5 (b), and various executive orders he has 
controlled the funds of resident enemy aliens. Many other statutes make a composite 
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The consequence of this legislative and administrative policy is a clear 
authorization to resident enemy aliens to proceed in all courts until adminis- 
trative or legislative action is taken to exclude them. Were this not true, 
contractual promises made to them by individuals, as well as promises held 
out to them under our laws, would become no more than teasing illusions. 
The doors of our courts have not been shut to peaceable law-abiding aliens to 
enforce rights growing out of legal occupations. Let the writ issue. 


ARBITRAL DECISION 


IN THE MATTER OF THE SUSPENSION OF THE OPERATIONS OF THE FRENCH 
COMPANY RADIO-ORIENT IN EGYPT! 


Rendered April 2, 1940 


Except in cases in which the parties have agreed otherwise, every international arbitral 
tribunal is the judge of its own competence. 

The sovereign rights of every State are limited by the obligations which it has assumed 
towards other States. : 

The Egyptian authorities had the right to inquire into and to find that Radio-Orient in 
allowing discounts violated Art. 33 of the Telegraph Rules annexed to the International 
Telecommunications Convention signed at Madri Dec. 9, 1932; but in suspending the 
service of the company as a penalty for this violation without first informing the Government 
of the plaintiff in order that it might institute proceedings or answer the charge, the Egyp- 
tian Administration of Telegraphs violated its obligations under Art. 28 of the Convention. 

Suspension of service of Radio-Orient terminated within six weeks, but its claim for 
damages dismissed. 

Whereas, a dispute has arisen between the French High Commission to the 
States of the Levant under Mandate and the Egyptian Government relative 
to the action taken on April 16, 1935, by the Administration of Telegraphs 
of the Egyptian State forbidding its telegraph offices thereafter to accept 
telegrams for transmission from Egypt by Radio-Orient. 

Whereas, this disagreement, putting in issue the services of the French 
Company Radio-Orient, which is a subsidiary of the French Compagnie 
Générale de Télégraphie sans Fil, having its headquarters at Paris and 
principal place of business at Beirut, could not be settled by diplomatic 
means. 

Whereas, the parties, availing themselves of the provisions of Article 15 
of the Telecommunications Convention signed at Madrid, December 9, 
1932, have decided to submit this dispute to international arbitration. 

Whereas, for this purpose the French High Commission to the States of 
the Levant under Mandate has chosen the Norwegian Government as 
arbitrator, and the Egyptian Government has chosen the Danish Govern- 
ment as arbitrator. 

Whereas, these two Governments have jointly requested the Netherlands 
Government to be the umpire. 


pattern which Congress has apparently thought adequate for the control of this problem. 
See, e.g., the controls on alien ownership of land in the territories, 8 U. S. C. Chap. 5. 

' Translated by Eleanor H. Finch from a copy of the original French text furnished 
through the courtesy of Mr. Arnold Raestad. 
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Whereas, the three Governments have designated to compose the tribunal. 

The Norwegian Government: Mr. A. C. RArstapD, former Minister of 
Foreign Affairs, member of the Permanent Court of Arbitration; 

The Danish Government: Mr. C. I. Monprvp, Director General of Posts 
and Telegraphs of Denmark; and 

The Netherlands Government: Mr. W. M. Van LAnscuot, member of 
the Upper Chamber of the States General, who, as umpire, has exercised the 
functions of President. 

Whereas, the French High Commission to the States of the Levant 
under Mandate has appointed: Mr. J. Paut-Boncour, member of the 
Bar of the Court of Appeal of Paris, as Agent; 

And the Egyptian Government has appointed: His Excellency ABDEL 
Hamip Bapawi Pacua, President of the State Claims Commission, and 
Mr. Maurice JAcQuet, Royal Counselor, as Agents, and Mr. CHARLES 
AyovusB Bry, Assistant Royal Counsellor, as Counsel; 

Whereas, upon request of the President of the Tribunal, the International 
Bureau of the Permanent Court of Arbitration placed its quarters and 
personnel at the disposition of the parties for the carrying out of the arbitral 
procedure thus initiated. 

Whereas, the Tribunal therefore met at The Hague in the Palace of the 
Permanen. Court of Arbitration on November 11, 1938. 

Whereas, upon said date, the Tribunal, exercising the jurisdiction con- 
ferred upon it by Article 15, particularly paragraph 8, of the said convention, 
drew up rules for the regulation of its procedure. 

Whereas, these rules fixed the time limits for the presentation of the 
case, the counter-case, the reply and the rebuttal. 

Whereas, the time limit for the presentation of the rebuttal was extended 
by the Tribunal by agreement with the two parties. 

Whereas, the parties have duly deposited these documents at the In- 
ternational Bureau of the Permanent Court of Arbitration. 

Whereas, in their case and counter-case the Agents of the parties have 
presented to the Tribunal the following conclusions, namely, 

The Agent of the French High Commission to the States of the Levant 
under Mandate: 

To hold and declare that the seizure of documents by Egyptian 
officials, which is the basis of the disputed decision, should be held 
illegal and arbitrary, and consequently null and void, as a violation of 
the secrecy of correspondence, violation of domicile, abuse of powers, 
and violation of the procedure prescribed by the Capitulatory Régime 
then in force. 


To hold and declare that the decision under attack is indisputably 
vitiated as a violation of Article 28 of the International Convention of 
Madrid, and as a violation of the rights of defense during a secret and 
ex parte inquiry. 


#4 
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To hold and declare, therefore, that the nullity of the procedure of 
inquiry must have the effect of the revocation, pure and simple, of 
the disputed decision. 


Also: 


To hold and declare that even if the errors pointed out do not nullify 
the contested penalty, it is the duty of the Egyptian Administration to 
produce the documents upon the examination of which it has based its 
decision. 


Consequently, to order the production of these documents. 


To state, upon examination of these documents, whether the violations 
set forth justify the most severe penalty in the list of sanctions in Article 
33 of the Telegraph Rules. 


To hold and declare that in any case the word ‘‘suspension’’ must be 
interpreted in conformity with its meaning in current juridical language, 
the most severe sanction consisting of a suspension for a limited time 
of service with private enterprises. 


Consequently, to order the reopening of the line which has been closed 
since April 16, 1935. 


Upon every hypothesis to deliver to the plaintiff States an official 
certificate of their right to claim and receive damages in case the 
documents produced by the Egyptian Government show, as every- 
thing seems to indicate, that the duration of the suspension is henceforth 
disproportionate to the gravity of the infractions set forth. 


The Agent of the Egyptian Government: 


To decide, laying aside all broader or contrary conclusions, that the 
penalty applied to the Radio-Orient Company by the Egyptian Ad- 
ministration is in conformity with the provisions of Article 33 of the 
Telegraph Rules annexed to the International Telecommunications 
Convention signed at Madrid December 9, 1932. 


Whereas, the pleadings having been concluded, the Tribunal met at the 
Palace of the Permanent Court of Arbitration on February 7, 1940. 

Whereas, after the Tribunal had heard the oral arguments of the parties 
and their additional explanations, as well as the explanations furnished by 
Mr. M. Gredsted, Chief of the Danish Telecommunications Enterprise, who 
was consulted as an expert, the President, on February 10, 1940, declared 
the arguments closed. 


THE ARBITRAL TRIBUNAL 


As to the facts: 

Whereas, the French Company Radio-Orient, with a capital of 6,739,000 
francs, is, within the meaning of the Telecommunications Convention and of 
the Telegraph Rules, a private enterprise recognized by the French High 
Commission to the States of the Levant under Mandate, which, under the 


| 


344 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


terms of a concession contract concluded on December 1, 1921, authorized 
it to operate wireless communications through a radiotelegraph station in- 
stalled at Beirut. 

Whereas, by virtue of Article III of this contract of concession, the 
Radio-Orient Company was to apply to the communications exchanged 
through its facilities the international rules in force, in conformity with 
Article 96, paragraph 3, of the Madrid Telegraph Rules, a provision binding 
upon the States of the Levant at the time the dispute arose, and which was 
retained without alteration in the Telegraph Rules of Cairo, 1938 (Article 
105, paragraph 3). 

Whereas the Radio-Orient Company had no telegraphic or radiotele- 
graphic stations in Egypt itself, and connection with the Egyptian services 
was made through telegraph lines which start in Egypt, cross Palestine, 
British mandated territory, and terminate at Beirut, where the telegraph 
services of the States of the Levant maintain direct contact with Radio- 
Orient. 

The Radio-Orient Company has never maintained offices in Egypt open 
to the public for the transmission of telegrams, having no authority from the 
Egyptian Government to do so, which authorization is required by the 
Egyptian law of May 12, 1906. 

However, in order to increase its revenue in Egypt the Radio-Orient Com- 
pany made use of agents there who, under the provisions of Egyptian legisla- 
tion, may exercise their profession without an authorization. 

At the time that Radio-Orient began its activities in Egypt, no other 
wireless company was operating a similar service there. 

After the 15th of January, 1928, the Marconi Radio Telegraph Company 
of Egypt began to operate a radiotelegraph service in Egypt directly con- 
necting it with foreign countries, under an authorization given the company 
by the Egyptian Administration in 1926. 

The Radio-Orient Company notified the International Telecommunica- 
tions Bureau at Berne of the lines successively opened by it, as well as the 
rates established for transmission by each of these lines. 

On January 16, 1923, the Egyptian Telegraphs Administration instructed 
its telegraph offices to accept telegrams via ‘‘Beirut-Radio” (‘‘Radio- 
Syria’’—line identification later changed to ‘‘Radio-Orient’’), and, conse- 
quently, at no time until the prohibition in dispute did this Administration 
prevent its offices from accepting telegrams for transmission via ‘‘ Radio- 
Orient.’ 

Whereas, on April 14, 1935, the Under-Secretary of State in the Ministry 
of Communications of Egypt addressed the following letter to the Director 
of the Radio-Orient Company at Paris: 


I am instructed to notify you that the Egyptian Administration 
has acted under Article 33 of the International Telegraph Rules and 
has given instructions to the Egyptian telegraph offices not to accept 
telegrams for transmittal over the lines of the Radio-Orient Company. 


~ 
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On the same day a letter of the same tenor was sent to the International 
Telecommunications Bureau at Berne, while a copy of this letter was sent 
the following day to Mr. Lucien France, agent of the Radio-Orient Company 
in Cairo. 

Whereas, by Circular No. 162 (A) of April 16, 1935, the Inspector General 
of the Administration of Telegraphs and Telephones of the Egyptian State 
notified its offices that 


Upon the receipt of these instructions no telegram shall be accepted 
for transmission via ‘‘ Radio-Orient”’ or via ‘‘ Radio-Syria.’’? Every 
member of the public who sends telegrams marked for these routes must 
be informed that these routes are not used by Egypt. With the con- 
sent of the sender these telegrams must be sent by the most economical 
way. All care must be taken to avoid the least delay to the public. 
All requests for further information must be referred to the Head 
Office. 


Whereas, on April 22, 1935, the Inspector General sent to the International 
Telecommunications Bureau in Berne a telegram worded as follows: 


Reference letter Egyptian Administration 37-11/3 of April fourteenth 
please note that the information is given for registration at the Bureau. 
Notification to Administrations not requested now. Please acknowl- 
edge receipt. 


Whereas, said Article 33 of the 1932 Telegraph Rules of Madrid is worded 
as follows: 


The Governments of the Union reserve the right to apply penalties to 
private enterprises which directly or through their agents or sub-agents, 
allow to senders or receivers in any manner whatever discounts (per 
word, per telegram, under the form of rebates, etc.) having the effect 
of reducing the rates filed with the Bureau of the Union. These penal- 
ties may require the suspension of service with these enterprises. 


This article was not modified at the time of the revision of the Telegraph 
Rules at Cairo in 1938. 

Whereas, the plaintiff, while not denying that reductions have been 
allowed by the agents of the Radio-Orient Company in Egypt, maintains that 
the suspension at issue is vitiated by defects which render it null in law, 
and at any rate a limit should have been placed upon it a long time ago. 

On the other hand, the defendant maintains that, even aside from Article 
33 of the Telegraph Rules, the Egyptian Government by virtue of its sover- 
eign rights can continue the suspension of service with Radio-Orient. 


As to the competence of the Tribunal: 


Whereas, the defendant asserts that the Tribunal is incompetent because of 
the fact that no arbitral agreement was made between the parties and, 
further, that the competence of the Tribunal extends only to the interpreta- 
tion of Article 33 of the Telegraph Rules. 
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Whereas, Article 15, paragraph 1, of the International Telecommunica- 
tions Convention signed at Madrid December 9, 1932, is thus worded: 


In case of disagreement between two or several contracting Govern- 
ments concerning the execution either of the present Convention or of 
the Rules envisaged in Article 2, if the difference is not settled through 
diplomatic channels, it is submitted to arbitration upon the demand of 
any one of the Governments in disagreement. 


Whereas, except in cases in which the parties have agreed otherwise, every 
international arbitral tribunal is the judge of its own competence. 

On the other hand, by Article 15 of the Convention of Madrid the com- 
petence of the Tribunal is limited to the dispute concerning the execution 
either of the Convention or of the Rules annexed thereto. 

Whereas, the Convention of Madrid, since it does not provide for an ar- 
bitral agreement, bases arbitral jurisdiction upon the sole ‘‘demand of any 
one of the Governments in disagreement”’ and 

The provisions of the above-mentioned article, with the statements 
formulated by the plaintiff, cover the principal subjects which normally 
are settled by the arbitral agreement. 

Whereas, on the other hand, the plaintiff in a general way has submitted 
to the Tribunal the question whether the suspension of service with Radio- 
Orient can be continued in spite of the provisions of the Convention, par- 
ticularly of Article 22, and of the Telegraph Rules, especially Article 47, 
whatever may be the legal basis upon which the Egyptian Administration 
of Telegraphs intended to rely. 

THe TRIBUNAL declares itself competent to decide the dispute sub- 
mitted to it by the plaintiff. 


As to the question at issue: 


Whereas, the Egyptian Administration of Telegraphs, at the time it in- 
formed Radio-Orient of its decision to forbid Egyptian telegraph offices to 
accept telegrams for transmittal via Radio-Orient, invoked Article 33 of the 
Telegraph Rules; 

Whereas, the plaintiff, as aforesaid, asked the Tribunal to adjudge and 
declare that the nullity of the inquiry proceedings must have the effect of 
revoking, purely and simply, the disputed order. 

Whereas, the answer to the question whether, by the suspension of service 
with Radio-Orient, the Egyptian Administration of Telegraphs did or did not 
violate its obligation to execute the Convention and Telegraph Rules, de- 
pends upon the nature of the action thus taken and not upon the nature of the 
proceedings leading up to it. 

Whereas, for these reasons the Tribunal cannot declare that the suspension 
by the Egyptian Administration of Telegraphs should be revoked by reason 
of nullity. 

Whereas, on the other hand, the plaintiff has complained that the Egyp- 
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tian Administration of Telegraphs violated its obligations under Article 
28 of the Convention, which reads as follows: 

The contracting Governments undertake to inform each other in 
regard to violations of the provisions of the present Convention and of 
the Rules agreed to, in order to facilitate prosecutions to be carried 
out. 

Whereas, Article 9, paragraph 2, of the Convention, in conjunction with 
said Article 28, constitutes the principal provision in regard to penalties for 
violations of the Convention and Rules by private enterprises. 

Whereas, if the prosecution of every violation of the Rules by a private 
enterprise constitutes an obligation on the part of the government which has 
licensed the company, that government likewise has the right to be put in a 
position to carry out such prosecution. 

Whereas, on this point the plaintiff stated that it presented its complaint 
not only by way of diplomatic protection of the private enterprise Radio- 
Orient, but also in its own name, adding that the Administration of Tele- 
graphs of the States of the Levant may as a result be forced to take over for 
its own benefit the radioelectric services of said company at Beirut. 

Whereas, the Egyptian Government, when advised by its Administration 
of Telegraphs, should, in execution of Article 28 of the Convention, have in- 
formed without delay the Government of the States of the Levant of the 
violations of the Telegraph Rules imputed to Radio-Orient. 

Whereas, a telegraph administration cannot apply to a foreign private 
enterprise the sanctions provided in the Telegraph Rules unless its Govern- 
ment, in accordance with Article 28 of the Convention, also informs the Gov- 
ernment having jurisdiction of the company, thus enabling the latter 
Government either to institute proceedings or, in such case, to furnish proof 
that the charge made against the said enterprise is without foundation. 

Whereas, under these circumstances there is no reason to examine whether 
the suspension of service with Radio-Orient does or does not constitute a too 
severe penalty in proportion to the infraction imputed to Radio-Orient. 

Whereas, for these reasons, the Tribunal is of the opinion that the decision 
suspending the service with Radio-Orient cannot be maintained further on 
the basis of Article 33 of the Telegraph Rules. 

Whereas, the defendant has, moreover, invoked Article 1 of the Convention 
concluded in 1919 between the Administration of Telegraphs O.E.T.A. 
(Oeust) (Occupied Enemy Territories Administration) and the Egyptian 
Administration of Telegraphs concerning the exchange of telegrams by lines 
between O.E.T.A. (Oeust), on the one hand, and Egypt and the countries 
beyond, on the other hand, by virtue of which article each of the parties can 
suspend telegraphic service in whole or in part, provided it notifies the other 
party. 

Whereas, this convention is an agreement for the technical development 
of a means of telecommunication of the nature of those envisaged by Article 
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25 of the Convention and by Article 3 of the Telegraph Rules, and cannot in 
any way prejudice the full execution of the Telegraph Convention and Rules. 

Whereas, the right to suspend international telecommunications services, 
reserved to Governments by Article 27 of the Convention, does not constitute 
a right accruing to the Egyptian Government in relation to Radio-Orient, 
but rather a right to act, in such a case, with respect to the Government of the 
States of the Levant. 

Whereas, Egypt has invoked her sovereign right to maintain order in her 
own territory. 

Whereas, it is true that only Egypt can police her own territory and, within 
the framework of the Convention of Madrid and of the Rules annexed, she is 
even obliged to do so in order to assure the carrying out of their provisions in 
her territory. 

Whereas, the sovereign rights of every State are, however, limited by the 
obligations which it has assumed towards other States, in this case, by the 
Convention of Madrid and the Telegraph Rules. 

Whereas, the situation is not changed by the fact that, according to the 
defendant, the Egyptian Administration of Telegraphs, in authorizing the 
Marconi Radio Telegraph Company of Egypt to operate radiotelegraph 
stations in Egypt, imposed upon the latter such conditions of service that in 
case of equalization of rates between the Marconi service and the Radio- 
Orient service, the Radio-Orient service is likely to entail financial sacrifices 
for Egypt. 

Whereas, the plaintiff has reserved the right to claim damages. 

Whereas, the Tribunal, in the face of admissions made in the course of the 
diplomatic correspondence, must recognize that the agents of Radio-Orient 
allowed discounts in violation of Article 33 of the Telegraph Rules, and, 
consequently, the Egyptian authorities had the right to make the ruling in 
dispute. 

Whereas, under the circumstances the Tribunal, not being in possession of 
the facts necessary either to ascertain the date from which a time limit should 
have been placed upon the suspension of service with Radio-Orient, or to 
assess the damages suffered by the latter, cannot allow the plaintiff 
damages. 

Whereas, for all these reasons the Tribunal is of the opinion that the sus- 
pension of service with Radio-Orient must terminate six weeks after the date 
of the present decision, that is, the order prohibiting Egyptian telegraph 
offices from accepting telegrams for transmission over the lines of the Radio- 
Orient Company must be revoked, to take effect at once, within the said 
period. 


For These Reasons 
THE ARBITRAL TRIBUNAL 


1. Declares that the Egyptian Government, by failing to notify the French 
High Commission to the States of the Levant under Mandate concerning the 
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violations of the provisions of the Telegraph Rules of Madrid of 1932 com- 
mitted by the agents of the Radio-Orient Company in Egypt, acted contrary 
to Article 28 of the International Telecommunications Convention of 
Madrid, 1932. 

2. Orders the revocation, within six weeks after the date of the present 
decision, of the order by which the Egyptian Administration of Telegraphs 
on April 16, 1935, prohibited Egyptian telegraph offices from accepting 
telegrams for transmission over the lines of the Radio-Orient Company. 

3. Dismisses the other contentions of the plaintiff. 


Done at The Hague in the Palace of the Permanent Court of Arbitration, 
April 2, 1940. 


BOOK REVIEWS AND NOTES 


Digest of International Law. By Green H. Hackworth. Vol. IV, Chapters 
XII-XV. Washington: Government Printing Office, 1942. pp. vi, 949. 
$2.50. 

Somewhat larger than any of the preceding volumes of the Digest, this 
latest offering from the Legal Adviser of the Department of State continues 
in like fashion to be a documentary portrayal of the views of his Government. 
It is a precious contribution that must evoke the gratitude of all who need 
the materials that are published. Chapter XII is concerned with Extradi- 
tion, Chapter XIII with International Communications, Chapter XIV with 
Intercourse of States, and Chapter XV with Consuls. 

To the matter of Extradition 241 pages are devoted. In relation to the 
construction of relevant treaties, attention is called to statements of the 
Supreme Court of the United States that treaties should be ‘‘liberally con- 
strued” (pp. 38-39). It may be observed, however, that in every case 
where that tribunal has so expressed itself, the utterance was really a dictum, 
and not essential to the conclusion reached. In the brief treatment of ‘‘Act 
Charged a Crime in Both Countries” (§ 315), there is of course a quotation 
from the important case of Factor v. Laubenheimer (290 U. 8S. 276, 298), 
unaccompanied, however, by discussion of the theory of the decision. Sec- 
retary Hull’s interesting note of declination to surrender Sarro Vaccaro to 
Canada in 1934, who was wanted by that country for kidnapping, is set out 
(p. 162). Documents revealing the discussion in 1932-33 with the Greek 
Government in the case of Samuel Insull, and concerning the application 
of the American-Hellenic Treaty of Extradition of May 6, 1931, are withheld 
for the later volume that will deal with treaties. Materials on Procedure 
(§§ 332-337) are abundant. 

The Chapter on Communications is concerned with Electrical Communi- 
cations, such as Submarine Cables (§§ 349-352), Radio (§ 353), Regulation 
of Use (§§ 354-358), Postal Communications (§§ 359-361), Maritime Navi- 
gation (§ 362), Inland Transportation (§ 363), Freedom of Transit (§ 364), 
and Aviation (§§ 365-369). 

Some 261 pages refer to Intercourse of States. Here the documents 
concern Diplomatic Missions (§§ 370-380), the Beginning and End of Mis- 
sion (§§ 381-387), Rights and Duties of Diplomatic Representatives (§§ 388- 
399), Diplomatic Immunities, embracing exemption from Judicial Process 
(§§ 400-405) and Taxation (§§ 406-411), as well as Official Communication 
(§§ 413-418), Ceremonial (§§ 419-420), Executive Control of Foreign Rela- 
tions (§ 421), and Use of Official Documents (§ 422). It will be noted that, 
with respect to exemptions from taxation, the Government of the United 
States appears to offer a basis of reciprocal concessions that probably goes 
beyond what international law as such demands of the individual State. 
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In examining generally the materials offered, one becomes aware of the 
paucity of data indicative of precepts of international law respecting the 
functions of diplomatic officers as such, and of the need of turning for light 
to the domestic regulations of individual States. 

The materials respecting Consuls cover 294 pages. They have reference 
to Appointment and Classification (§ 423), Recognition (§§ 424-427), 
Privileges and Immunities (§§ 428-433), Amenability to Local Jurisdiction 
(§§ 433-438), Powers and Duties (§§ 439-444), Duties with Respect to Sea- 
men (§§ 445-459), and Fees (§ 460). Here, as is also the case with respect 
to Diplomatic Intercourse, attention is called to the numerous Foreign 
Service Regulations and Laws of the United States, as indicative of what 
may be claimed in behalf of American officers. Today, consular privileges 
are, in the case of the United States, largely regulated by treaty, and notably 
by conventions following that concluded with Germany of December 8, 1923. 
Mr. Hackworth adverts to the fact that in the invocation of it (and of 
kindred arrangements) by other countries under the most-favored-nation 
clause, the clause is interpreted conditionally in the sense that reciprocal 
concessions must always be shown to be yielded by the invoking State. 
(See, for example, instances, pp. 784-785; also statement of Mr. Hackworth, 
p. 796.) 

To those engaged in the intriguing fact-finding endeavor to ascertain how 
the United States conducts its foreign relations, and what it deems to be the 
law of nations as perhaps modified by its conventional experiences, volumes 
such as this fourth number of Mr. Hackworth’s Digest give zest to the task 
and sustain the hope that it is not beyond the range of accomplishment. 

CHARLES CHENEY 


Die Gutachten des Sténdigen Internationalen Gerichtshofes als Mittel zwischen- 
staatlicher Streitschlichtung. By Dr. Hans Kaufmann. Basel: Helbing 
& Lichtenbahn, 1939. pp. 239. Bibliography. 


No subject relating to the Permanent Court of International Justice has 
been so widely discussed in the United States as its power of rendering ad- 
visory opinions. Unfortunately, what should have been a clear stream of 
scientific discussion was badly muddied by the bitter partisan strife prevail- 
ing in Congress when our adherence to the court was under consideration. 
The present work by a Swiss jurist dealing objectively with this function of 
the court will be welcomed by students of judicial organization. The author 
analyzes the Statute of the court as amended by the Protocol of September 
14,1929. The text of Article 14 of the Covenant, which is incorporated by 
reference in the Statute, has given rise to much misunderstanding because 
it permits the court to give an advisory opinion upon any “dispute or 
question”’ referred to it by the Council or by the Assembly. The author 
makes frequent reference to the ‘‘différend-point”’ problem as he calls it. 
Some believe that no real distinction was intended. The author inclines 
to this view by referring to the fact that it was first proposed to use the 
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word “‘issues”’ in the original English text. However, the argument over 
the final text has left its mark, and the Regulations now provide for a 
procedure different for the consideration of a “‘dispute”’ from that required 
for a ‘‘question”’. 

The author deals with the power of the court to determine whether or not 
it will comply with a request for an advisory opinion. He also discusses the 
position before the court of States directly or indirectly interested in the 
question or dispute, as the case may be. The position of non-members of 
the League is considered. The author does not find the action of the court 
in the Eastern Carelia case to be consistent with the action taken in the 
Mosul Boundary case. The essentially judicial nature of the procedure in 
advisory cases is emphasized, but the author rightly points out that this does 
not give to advisory opinions the binding authority of a judgment. He be- 
lieves that this is not a fault but a virtue because it helps to clear up con- 
troversies between States without resort to obligatory procedure or binding 
decisions upon the merits where no general claim has yet been asserted. He 
recognizes the value of advisory opinions as an aid to the functioning of the 
League. However, he does not share the opinion of Hudson (expressed in 
1934) that the court’s chief contribution to the maintenance of peace has 
been the assistance given to the Council through the rendering of advisory 
opinions. In this respect, the author inclines to take the view of de Busta- 
mante that the Council should not thus be able to shift its responsibilities to 
the court. On the other hand, he believes that a method should be devised 
to permit requests for advisory opinions by non-members as well as by 
members of the League without the intervention of the Council. As the 
title of the book implies, the author views the advisory opinion as an inde- 
pendent means for the settlement of international disputes. 

ARTHUR K. KuHN 


Repertoire of Questions of General International Law before the League of 
Nations, 1920-1940. Prepared by Walter Schiffer. Geneva: Geneva 
Research Centre, 1942. pp. 390. Indices. $3.50; Sw. Fr. 15; 15s. 


In the transactions of the Council and the Assembly of the League of Na- 
tions problems of international law have been discussed more intensively 
than anywhere else. Delegates and legal experts have expressed opinions 
on many important questions; but it has not been easy to find within the 
official documents of the League this valuable material scattered throughout 
the numerous volumes of its Official Journal. It was, therefore, an excellent 
idea to compile all the passages which deal with questions of international 
law and present them in a clear system. This is the purpose of the present 
volume. It is a repertoire of questions of general international law. Partic- 
ular international law, conventions or draft treaty stipulations have been 
taken into consideration only when they dealt with fundamental institutions 
or the evolution of international law. The law of the League of Nations, 
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namely, the Covenant, and its interpretation, are excluded as particular 
international law. The reason for this limitation is, as the author of the 
compilation says in his introduction, ‘‘that the Covenant and its clauses 
have already been dealt with in a number of general and special studies giv- 
ing more or less complete references to their interpretation in the practice of 
the League of Nations.” 

All references or groups of references referring to a special legal problem are 
preceded by a short summary of the contents of the texts referred to. This 
summary is given either in the form of a general title or of a sentence. An 
interrogative sentence indicates that contradictory opinions were expressed. 
Although all the original documents to which reference is made are available 
both in French and in English, the work has been compiled in French. 
Titles and subtitles, the table of contents and the alphabetical index are, 
however, given in English also. 

The whole material is divided into six parts: general questions, persons in 
international law, objects of international law, legal relations between 
States, international disputes, war and neutrality. The volume is the result 
of several years of research. Only a scholar who, as Mr. Schiffer does, 
unites perfect mastery of the material concerned with profound knowledge 
of international law was able to perform such a work. It is a book of refer- 
ence which certainly will become indispensable to any person or institution 
working in the field of international law. Hans KELSEN 


A Guide to American International Law and Practice. By John H. Wigmore. 
Albany and New York: Matthew Bender & Co., 1943. pp. xxxii, 493. 
Appendixes. Tables. Index. $6.50. 

This volume by the eminent authority on the law of Evidence will be 
welcomed by the American Bar and I dare say by the Bars of many other 
countries. In a foreword by Frederic R. Coudert, President of the Ameri- 
can Society of International Law, he states: ‘It is thus most fitting that 
an outstanding jurist and publicist, whose name is a household word among 
the lawyers of America, should reduce to brief formulation this great body 
of law, stated in lucid fashion and supported by the apposite references to 
authority. I am happy to commend this admirable work to every lawyer 
in our land who wishes to equip himself adequately to advise regarding the 
many legal problems which may confront him in a general law practice.”’ 
The approach to the subject is novel among textbooks on international law. 
The expressed purpose of the Guide is to help persuade the practitioner 
that international law is an American subject and is useful in the ordinary 
practice at the Bar. It is, therefore, the ‘‘aim to concentrate on American 
(i.e., United States) International Law.” ‘The present Guide is offered 
to aid the willing practitioner to educate himself for advising his client.” 

Carrying out this purpose, the subject is divided into four parts: Sub- 
stantive Law, Law of War, International Legislation, International Ad- 
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judication. These are subdivided into topics under which the matter is 
presented in the form of searching questions with references to accessible 
American materials, such as statutes, decided cases, treaties, texts, diplomatic 
correspondence, etc., in which the answer may be found. This method is 
used in about one-half of the text. Some of the topics are elucidated by 
brief comments or explanations. In the section on international legislation, 
comments by the author and extracts from treaties, texts and addresses 
increase in number. The North Carolina Declaration of 1941, and Gov- 
ernor Stassen’s Plan of 1942 on World Federation, are included. This 
section shows that it is impossible to stick to purely American materials in 
a treatment of international legislation. Some treaties and acts to which 
the United States is not a party are properly cited. In the section on 
arbitration the question form is largely supplanted by comments and ex- 
tracts. In this section nine arbitrations before international commissions 
are summarized as well as six cases before the Hague Tribunal and two cases 
before the World Court. In all of these, except the last two, the United 
States was a litigant. The United States has never been a party to or a 
litigant before the World Court. The United States-German claims arbi- 
tration of 1922, involving the largest group of claims in number and amount 
ever arbitrated by the United States, is not reviewed. This section will 
make clear to the American practitioner that in cases before arbitral tribunals 
he will not be wise to rely entirely on American materials, but will have to 
examine foreign sources just as thoroughly. L. H. WooLsrey 


Anuario de 1942 de la Sociedad Cubana de Derecho Internacional. Habana: 

Editorial Luis Ruiz, 1942. pp. 372. 

Under the conditions existing today the considered opinions of those 
trained in the law as it formerly existed between States has a more than 
ordinary significance. Every program looking towards an ordered world is 
based upon the foundations of international law. For this, if for no other 
reason, the thought of the jurists and publicists in the field of international 
law should merit the careful attention of all who look towards a world based 
upon law rather than force. 

The Proceedings of the 1942 meeting of the Cuban Society of International 
Law present a number of papers which are important contributions to the 
study of international organization. Of the addresses in this field, one of 
the most timely and interesting is devoted to the subject ‘‘The League of 
Nations in the Post War World.’’ In this address Dr. Enrique Guiral 
Moreno maintains that after this war we shall have to accept the same prin- 
ciples as laid down by Woodrow Wilson at the end of the last war. But 
he agrees also with Sumner Welles that the League of Nations must be 
strong enough to guarantee both disarmament and equality of economic 
opportunity. In other words, President Wilson’s League lacked the force 
which is absolutely essential in a world where good faith alone is not enough. 
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The scholarly and persuasive paper presented by Dr. Gustavo Gutiérrez 
more specifically argues that the Magna Charta of the New World Order is 
the Covenant of the League of Nations rather than the Atlantic Charter. 
However, he would revise the League in many ways, beginning with its name, 
which he feels should be Society of Nations or Commonwealth of Nations. 
He argues cogently that one of the reasons for the League’s failure was its 
lack of universality with the United States out, with Germany admitted 
late, and with Russia inspiring the fear of communism. Other weaknesses 
which he would remedy were the rule of unanimity, the failure to give the 
World Court obligatory jurisdiction over all legal disputes, and finally the 
lack of an effective executive power in the League to solve international dis- 
putes by peaceful means. With these improvements made, he would add 
as an essential part of the structure, a Declaration on the Rights and Duties 
of States, and also a Declaration on the International Rights and Duties 
of Individuals. The first declaration he bases largely upon the principles 
already accepted by the twenty-one American Republics in the recent Pan 
American Conferences; the latter upon a suggestion first proposed by Alvarez 
in 1917, supported and enlarged by Lapradelle in 1921, debated and ap- 
proved at Briarcliff Manor in 1929, and in full fruition in the Roosevelt 
message to Congress in 1942 demanding the four freedoms for the individual. 
His paper is a remarkably logical and convincing program for a successful 
world organization. 

Several excellent papers on various phases of Pan American relations were 
presented, of which two were by feminine members: Sefiora Mercedes 
Garcia Taduri and Sefiorita Iluminada Acosta Garcia. Private interna- 
tional law also received some attention at the conference. Space prevents 
consideration of the various addresses at the opening session other than 
to mention the characteristically appropriate opening address of Dr. Antonio 
S. Bustamante, President of the Society, and the well presented historical 
exposé by Dr. Herminio Rodriguez, Secretary of the Society. 

GRAHAM STUART 


The Policy of the United States toward the Neutrals, 1917-1918. By Thomas 
A. Bailey.. Baltimore: The Johns Hopkins Press, 1942. pp. xviii, 520. 
Index. $3.50. 

For almost a quarter of a century a myth has been perpetuated in text- 
books and, “with cynical embroidery, in countless classrooms,’’ that the 
United States—the great champion of neutral rights from 1914 to 1917— 
immediately reversed itself when it entered the World War and (in the words 
of Burton J. Hendrick) became as great a ‘“‘criminal”’ as Britain in violating 
the rights of neutrals. Professor Thomas A. Bailey, in a study which is a 
model of scholarly care and investigation, has demonstrated the falsity of the 
charge. The record shows that the United States Government was pains- 
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takingly solicitous of the rights of the weak neutral States even after our 
entry into the war. As a belligerent, we declined to engage in the British 
blockade methods which we had condemned as illegal while we were neutral; 
we persistently declined to follow the British practice of seizing neutral ves- 
sels on the high seas for search in port, or even the policy of mandatory 
routing of neutral vessels to Allied ports for detention and search; we forbade 
our naval officers to remove enemy nationals from neutral vessels on the 
high seas; and, since we took no prizes during the World War but concen- 
trated on anti-submarine operations, convoys, and containing the German 
Navy, we had no occasion to adopt British prize court procedures which we 
had previously characterized as illegal. 

On the other hand, as a belligerent, we engaged in certain practices against 
which we had protested while neutral (the blacklist, bunker control, postal 
and cable censorship, and, on one occasion, hovering), but these practices 
were undoubtedly legal, however harsh their effects may have been on 
neutrals. On certain other matters of doubtful legality on which, while not 
formally protesting, we had reserved our rights as a neutral, we reversed 
ourselves and engaged in extending the contraband lists and planting mines 
on the high seas. On one other matter, not connected with maritime law, 
the United States was long guilty of a violation of international law. This 
was the drafting of neutral alien declarants under the Selective Service Act. 
The State Department, which had apparently never been consulted in ad- 
vance, made valiant efforts to correct the situation, but the War Department 
could not be bothered, and it was over a year before Congress corrected the 
law. There were one or two other violations of neutral rights of a minor 
nature, but, writes Professor Bailey, ‘‘the conclusion is inescapable that the 
Washington government did not violate international law in a sweeping and 
ruthless fashion, and that its record on the whole is creditable.”’ 

Before reaching this conclusion, Professor Bailey examined in detail the 
embargo, the negotiation and operation of the rationing and tonnage agree- 
ments with the European neutrals, our relations with Latin American neu- 
trals, our bunker and blacklist policies, and (particularly interesting to inter- 
national lawyers) our activities relative to maritime law and neutral rights. 
The author had full access to the manuscript archives of the Department of 
State, the War Trade Board, and similar Government agencies, as well as to 
the Wilson, Lansing, House and Hoover papers. One of the most interesting 
features of the book consists in the corroborative comments obtained by the 
author during 1941 and 1942 from men like Lester H. Woolsey, Frank L. 
Polk, Alonzo E. Taylor, Vance McCormick, Charles Warren, and other par- 
ticipants in the formulation and execution of policy in 1917 and 1918. The 
skill, impartiality, and thoroughness with which Professor Bailey has mar- 
shalled and weighed all the evidence would seem to preclude any further 
debate on the question. Hersert W. Briaes 
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How To Win the Peace. By C. J. Hambro. Philadelphia, New York: 

J. C. Lippincott Co., 1942. pp. 384. Index. $3.00. 

The author brings his long experience with the working of the League of 
Nations and parliamentary institutions in Norway to bear upon post-war 
problems. He believes there should be a long armistice period during which 
the United Nations will be in military occupation of enemy territories, meet- 
ing emergency problems, and conducting discussions in regard to long-run 
problems. He believes that the final peace should be merely a coérdination 
of the agreements on policy reached during this period. He opposes repara- 
tions but favors restoration of stolen goods and punishment of persons guilty 
of war crimes. Boundary changes, he thinks, should be kept at a minimum, 
but Danubian countries might well be economically united and colonial 
areas might be placed under international control. He is insistent that a 
universal world organization is necessary, supported by adequate power and 
with procedures for compulsory adjudication and peaceful change. 

Hambro devotes most of his book to political problems because he con- 
siders them most pressing and most directly related to the causes and pre- 
vention of war. Furthermore, economic problems, in his judgment, cannot 
be solved until the political structure is known. Economic problems can 
only be solved gradually and, if a suitable political organization is estab- 
lished, progress in regard to them may be anticipated. Hambro believes 
in free enterprise without denying the need of social legislation. He fears, 
however, that governmentalization of economy is more likely to lead to war 
than to peace. The author has read voluminously in the current literature 
of post-war problems and his intimate knowledge of international institutions 
and of European conditions and history makes it possible for him to disclose 
errors which have crept into writers less informed on these questions (pp. 
169, 371). This precision of knowledge gives an authoritative quality to 
his judgment lacking in many current studies of the subject. He combines 
constructive idealism with a keen understanding of the need to deal with 
concrete problems and to preserve historical continuity (p. 199). He em- 
phasizes the importance of the policy of the United States in the post-war 
settlement, and also the difficulty of knowing that policy in advance because 
of the possibility of minority control of foreign policy under the United 
States Constitution (p. 262). He perhaps underestimates the advances 
which have been made toward reducing the influence of the two-thirds rule 
in the Senate vote on treaties during the past decade. 

A few inaccuracies and inconsistencies were noted by this reviewer. The 
author was probably thinking of the offer of a mandate for Armenia to the 
United States when he said ‘‘The United States had been given a mandate 
over the former German islands in the Pacific” (p. 171). The statement 
that the only economic provision in the Versailles Treaty was the “decision 
that Germany should make reparations” (p. 172) certainly is inaccurate 
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and is inconsistent with the author’s own emphasis upon the economic clauses 
in Article 23 of the Covenant (p. 358). The author seems to put the cart 
before the horse in saying “until nations demand that the same principles 
of moral responsibility shall govern international life as are enforced in 
national life, no new world order will prove successful” (p. 271), and also in 
criticizing the reluctance of Britain to ‘‘make defined engagements for un- 
defined circumstances” (p. 366). The general argument of the book seems 
to be that such practices are forced on States under a balance of power 
system and cannot be done away with until the world order is provided with 
sanctions so as to give real security. 

Hambro believes from his examination of the Ethiopian case that ‘‘sanc- 
tions such as that suggested here can be wholly effective only if it is known 
that they will be supported if that should be necessary by the ultimate 
sanction which is blockade” (pp. 343-44). The implication here and else- 
where is that sanctions of the type envisaged by the Covenant are adequate. 
To the reviewer the discussion rather suggests that nations cannot be relied 
upon to carry out sanctioning obligations in good faith in all circumstances 
and therefore sanctions cannot give genuine security unless there is an 
embodied international police force. Hambro toys with this idea but he 
shies off from positively endorsing such a force (pp. 247, 333). 

The discussion of the réle of small nations (p. 149), of the dangers of too 
much self-determination (pp. 174, 178), of the historical, psychological and 
philosophical roots of the behavior of. the Axis Powers (p. 62 ff), of the dan- 
gers of the unanimity rule in international organization (p. 224 ff), and of 
the economic factors in international conflict (p. 356 ff) are particularly good. 
The author has a hard-hitting and pungent style, especially effective in deal- 
ing with the errors and crimes of statesmen of the past twenty years, of which 
he gives many concrete examples. The book is interesting and provocative 
reading and should have a wide audience. Throughout the author recog- 
nizes that international law must be the basis of an adequate world order 
but that that law needs development. Quincy WRIGHT 


Inter-American Affairs, 1941—An Annual Survey, No.1. Edited by Arthur 
P. Whitaker. New York: Columbia University Press, 1942. pp. xi, 240. 


The momentous events that have taken place in the Western hemisphere 
during the last decade have, as never before, awakened public opinion in the 
United States to the vital importance of Inter-American solidarity and 
coéperation. In the tremendous conflagration which threatens the freedom 
of the whole of mankind, a free America can survive only as a united America. 
Public interest in intra-continental problems has consequently increased 
day by day, along with the necessity for accurate and competent informa- 
tion on the many questions comprised within the broad field of Pan Ameri- 
canism. This interest and this need are emphasized by the appearance of 
this volume, edited by the distinguished Professor of the University of 
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Pennsylvania, Dr. Arthur P. Whitaker. It purports to be the first of a 
series of annual surveys covering all important developments in Inter- 
American relationships and it contains, as such, a thorough and methodical 
discussion of all the aspects of continental affairs during the year 1941. 
The first chapter, a fitting introduction to the work, is, as suggested by its 
title, a history of ‘‘Half-a-Century of Inter-American Relations,’’ from 1889 
to 1940. This and the second chapter, devoted to the subject of ‘Politics 
and Diplomacy”’ in the continent, as well as a closing ‘‘Summary and Pros- 
pect,’”’ are by Professor Whitaker. The other chapters are: “‘Economics and 
Finance,” by George Wythe; ‘“‘Cultural Relations,” by William Rex Craw- 
ford; ‘‘Public Health, Social Welfare and Labor,” by William L. Schurz. 
The book contains as Appendices a table of Inter-American and World Trade, 
another showing United States Investments in Canada and Latin-America, 
and a third one giving the Area, Population, Chief Executives and Ministers 
of Foreign Affairs of each one of the American Republics. The value of the 
volume as a reference work is further enhanced by an excellent Chronology 
compiled by Raymond J. Dixon, and an alphabetical index. The topics of 
the different chapters are treated by the respective authors in a clear, read- 
able, scholarly manner. Here is a welcome addition to Inter-American 
literature and a ‘‘must’’ volume in the library of every student of the inter- 
national life of the new world. Ricarpo J. ALFARO 


Permanent Revolution. By Sigmund Neumann. New York: Harper & 
Bros., 1942. pp. xviii, 388. Bibliography. Index. $3.00. 


The present volume embodies essentially a description, analysis, and 
interpretation of totalitarian dictatorship. The picture is drawn according 
to the personal views of the author, in the main, in spite of the elaborate 
(60 pp.) bibliography; not much attempt is made to support the interpreta- 
tions given by reference to the opinions of other students (there are no 
footnotes), nor to take note of any possible conflicting opinions. The 
work, in short, is a three hundred page flow of the soul of its author salted 
with a not inconsiderable amount of data but still a flow of personal ideas and 
feeling. 

In substance the treatment covers the nature of modern dictatorship— 
top, middle stratum, bottom basis—party organization in the totalitarian 
state, the position of the masses, control of the masses, and the position 
of the totalitarian state in war and international relations. It would be 
impossible to sum up here the conclusions drawn on all of these points; it 
does not appear, moreover, that the views of the author differ greatly from 
the orthodox teachings of exponents of “democracy” in general, although 
the presentation is the clearest and most cogent which this reviewer has en- 
countered. 

It is just here that the reviewer would, however, beg leave to raise certain 
questions, pertinent or impertinent. Why do students of the phenomena 
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under discussion not explain that proletarian or semi-proletarian dictatorship 
is simply the fruition, not the denial, of modern democracy? Why do they 
not show how the dictator and the party are created or called forth by the 
masses, instead of concentrating attention upon the dictator and his aids 
and picturing their activities as though they derived from thin air or solely 
from the personal desires of the ‘‘leaders’’? Why do they not at least try to 
offer some alternative other than more of that same democracy which has 
produced all of these baleful results? Is it because they do not see the situa- 
tion in this light? But Neumann points to the facts of the situation very 
vividly (Chapter IV), failing only to draw the inevitable conclusions. Why 
do they not try to measure how large is the dissentient minority and how much 
control is needed on the part of the dictatorship (Chapters VI and VII) and 
also emphasize that it is not the proletariat that is ‘‘controlled’’ (suppressed) 
but intelligent critics. And, granted that aristo-autocracy is no desirable 
or practicable alternative to the dictatorship of the masses and their high 
priests, what is? Can Mr. Neumann answer? As may be inferred, the 
international aspect of the situation, as of most political and social situations, 
is merely incidental to the main theme. Pitman B. Porrer 


The Annals of The American Academy of Political and Social Science— 
(September, 1942)—Minority Peoples in a Nation at War. Edited by 
J. P. Shalloo and Donald Young. Philadelphia: American Academy of 
Political and Social Science, 1942. pp. viii, 276. Index. Paper ed. 
$2.00; cloth $2.50. 

Even those Americans who prefer foreign problems to domestic ones to 
worry about are becoming increasingly aware that the so-called American 
minority peoples of divergent racial or relatively recent alien origin include 
many groups which must be made more completely an integral part of the 
United States. This thesis is the backbone of the present compilation 
whose 27 chapters deal, in general, with the difficulties faced by the United 
States because of the existence and activities of the alien, Negro, Indian, and 
several selected American minorities. It is a valuable summary, even 
though it is an indication of investigation that needs to be done rather than 
a systematic survey of all the aspects of the burning questions it treats. We 
have here, for instance, very little about the relationship of the various 
sabotage devices to our minorities, or the political and cultural divisions 
agitating most of our so-called ‘‘loyal”’ minorities. These omissions are 
probably due to the intentions of the editors who planned the volume ‘‘to 
increase the understanding of American minority peoples in relation to the 
war so that their special problems may be appreciated and their integration 
into the national body may be advanced by constructive, positive measures 
rather than by the repressive devices likely to be engendered by war spirit.” 
From this point of view, the Negro, Indian, German, Italian and the Japa- 
nese Americans have been given persuasive presentations of their claims, 
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while the so-called ‘‘new”’ immigrants from Eastern and Balkan Europe 
have been disposed of in an article which covers all the ‘‘ Axis-conquered 
countries’ in eight pages, repeats the well known facts about the settlements 
of these immigrants in this country, and concludes that “‘in America as in 
Europe, the various Slavic nationalities . . . during the present war, more 
than ever before . . . are becoming united” (p. 122)—a claim which is 
quite misleading and illusory when noting the differences among the Ameri- 
can Poles, Czechs, Slovaks, Croats, Serbs, Macedonians, Bulgarians, Ukrain- 
ians, White Russians, Ruthenians, and so on. But, in spite of these 
faults, the book is a distinct contribution to the field. It explores a prob- 
lem that is national—as well as world-wide—in interest and tells a story 
that is one of the most serious facing our home-front today. 
JOSEPH S. RoucEK 


Banking and Finance in China. By Frank M. Tamagna. New York: In- 
stitute of Pacific Relations (Inquiry Series), 1942. pp. xxi, 400. Index. 
Glossary. $4.00. 

This financial and banking study is a tribute to the patience and scholar- 
ship of those Chinese authorities who, during the stress of war, give them- 
selves to research in subjects which are far from spectacular, and which, from 
the standpoint of the surface observer, impede the ‘‘war effort,”’ but which 
are nevertheless recognized by informed authorities as important, both in 
war and peace. Fortunately the Chinese do not distinguish, as absolutely 
as Western peoples, functional differences between war and peace pursuits. 
They seem to reason that something must be conserved during the war in 
order to make the best use of the peace to come. So it is in the case of this 
valuable book on banking and finance, which seeks to investigate the organi- 
zation and development of banking and finance in modern China. An 
introduction sets forth the general contours of the study, together with some 
reference to the author’s underlying thesis or philosophy. 

The book is divided into three parts, each part following a common pat- 
tern of subject-matter and organization. Each part considers in sequence 
each of the following subjects: (1) the native money market; (2) the foreign 
money market; (3) the modern money market; and (4) the relation between 
the Chinese financial structure, on one hand, and the functional sectors 
(agricultural, commercial, industrial and public) of the Chinese economy, 
on the other. Part I deals with historical background and concerns banking 
in China before 1927. It indicates the development of Chinese financial 
institutions from the time of origins to the first banking transactions of the 
National Government. The structure of money markets in China, 1927- 
1937, is described in Part II. The three money markets, the credit tech- 
niques and the foreign financial policies of the banks are indicated, resulting 
in a period of peace in international and domestic politics, and progress in 
economics. The third part deals with banking and financial developments 
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during wartime. The alterations in the practices of the three money markets 
due to the impact of war, after July, 1937, and the probable financial and 
economic consequences in the reconstruction period to follow are covered by 
the author. 

Lack of space prevents extended analysis of or comment on Dr. Tamagna’s 
epoch-making volume. For one thing, he has, in so far as the English speak- 
ing and reading world is concerned, tilled new soil. Again, it is mainly « 
factual study, well documented. It bears all the traditional virtues of a 
faithful study in economics. It is written in an interesting style, and avoids 
the vice of usual studies in the ‘‘dismal science.’’ And it is comprehensive. 
Little, if any, remains to be said. The author, in the final chapter, entitled 
“Financial Problems in the War Economy and Post-War Reconstruction,” 
fortunately ventures into the field of synthesis, of rationalization, and gives 
a limited and cautious view of the scene which lies ahead. Japan’s financial 
objectives and techniques in China are accurately and all too briefly de- 
scribed. The wartime financial policy of the National Government is ana- 
lyzed and summarized. Finally, financial problems of post-war reconstruc- 
tion are discussed, including monetary and banking reform, the supply of 
capital, and other subjects. He concludes that a ‘‘combination of foreign 
assistance and domestic effort’? may be the only reasonable policy in solving 
China’s post-war problem. 

The book opens with an interesting preface by T. V. Soong, and concludes 
with an appendix, selected bibliography, and glossary, which contain in- 
formation and aids of the first importance. This volume will not only 
serve as a handbook on wartime finance in respect of China, which alone 
would justify its publication, it will stand, for many years to come, the de- 
finitive study in English on Chinese finance. CHARLES E. MARTIN 


BRIEFER NOTICES 


Treaties and other International Acts of the United States of America. 
Edited by Hunter Miller. Vol. VII, Documents 173-200: 1855-1858. 
(Washington: Government Printing Office, 1942. pp. xxvii, 1170. $4.00.) 
Following so closely the appearance of Volume VI, this volume is doubly 
welcome. Outstanding among the twenty-eight “documents’’ included are 
the treaties of 1858 with China (to which 138 pages are devoted) and with 
Japan (to which 223 pages are devoted). Some of the instruments have not 
previously appeared in collections of United States treaties, and some of 
them had not previously been published in any form. In every case, all 
authentic versions are reproduced, many of them for the first time. While 
some of the documents may not be thought to have great significance, par- 
ticularly documents 181 and 190 relating to claims settlements with Guate- 
mala and France, the editor has wisely included them and left that judgment 
to others. He is giving us the materials for a new approach to our treaty 
law, and for a new appraisal of our international policies. Lawyers will be 
extremely grateful for many special features of this volume, among which 
may be mentioned the history of the Dillon Case (pp. 153-222), and the 
analysis of the ‘‘peace-and-friendship clauses” in treaties with several 
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American Republics (pp. 779-791). The progress of the collection now 
makes it possible to appreciate more fully the significance of this undertak- 
ing. While many years may yet be required for its completion, it promises 
to give us not only the first adequate collection of United States treaties, 
but also a collection incomparably better than any hitherto published in any 
country. The fact that the volumes may be purchased at popular prices 
assures the wider use of the collection in the future. 
MaNtey O. Hupson 


Documents on American Foreign Relations, July 1942-June 1948. Vol. IV. 
By Leland M. Goodrich, 8S. Shepard Jones and Denys P. Myers. (Boston: 
World Peace Foundation, 1942. pp. xlvili, 899. Index. $3.75.) Earlier 
volumes of this indispensable series were divided into parts devoted to Policy, 
Relations with Foreign States, and National Action. The present editor 
has discarded that arrangement in the interests of greater accuracy and clar- 
ity, with consequent changes in chapter titles: Principles and Policy, General 
Statements; From Neutrality to Belligerency; Defense and the War Effort; 
The United Nations; The Western Hemisphere; Eastern Asia and the Pacifie 
Area; Europe, Africa and Western Asia; Trade and Finance; Shipping and 
Communications; Treatment of Persons and Property; The Department of 
State and the Foreign Service. Splendid as are these documents portraying 
the period of transformation of the United States from a peace to a war sta- 
tus, they suffer—due to State Department withholding of material during 
negotiations and developments—from probably unavoidable omissions, 
especially documents revealing the critical developments in the Pacific area 
during the summer and fall of 1941 preceding the surprise attack on Pearl 
Harbor, of which Ambassador Grew sent timely warnings, as, for instance, 
his warning of November 3 not to underestimate Japanese preparedness and 
to expect a sudden move, and his cable of November 17 that we would be 
“reprehensibly somnolent”’ if we failed to take full precautions against a 
surprise attack. Despite probable gaps in other sections of the book, the 
collection remains an invaluable aid in understanding and appraising Ameri- 
can foreign policy. Intellectual curiosity and desire for exact and depend- 
able information will be both whetted and satisfied by frequent recourse to 
its treasury of diplomatic gems. Witson LEon GODSHALL 


A Diplomatic History of the United States. By Samuel Flagg Bemis. 
Revised Edition. (New York: Henry Holt & Co., 1942. pp. viii, 934. 
Maps. Tables. Diagrams. Index. $5.) This revised edition of Pro- 
fessor Bemis’s well-known work on American diplomatic history follows the 
main outline of the first edition. It is still divided into three chronological 
periods, the material in the first two of which remain unchanged. Consid- 
erable revision, however, has taken place in the third part, dealing with 
the Twentieth Century. This has been brought about partly through the 
Omission of some material in the earlier edition, but mainly through the 
addition of new material covering the eventful six years since 1936. The 
appendix in the earlier edition containing three drafts of the Covenant of 
the League of Nations in parallel columns has been omitted. On the other 
hand, three entirely new chapters have been added, several others have been 
revised and enlarged, and a half dozen new maps and diagrams have been 
added, increasing the text altogether by about 75 pages. The revision has 
been smoothly dovetailed into the old text. The outstanding merits of the 
first edition have been retained and enhanced in the revision. In his atti- 
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tude towards American foreign policy, Professor Bemis is neither an ardent 
internationalist nor a narrow isolationist. He maintains that a policy of 
isolation was no longer possible after 1940, because the balance of power was 
doubly threatened, in Europe and in Asia. Consequently, it became the 
“newest and most expansive principle of American foreign policy”’ to extend 
all available aid to the peoples defending themselves against aggression (p. 
882), as he points out in his thoughtful and illuminating summary. The 
book is accurate in statements of facts. It is wise and well balanced in the 
interpretation of them. The new edition maintains the high standard of the 
old and will be welcomed heartily by all students of American diplomatic 
history. JoHn M. MaTHEws 


America and World Mastery. By John MacCormac (New York: Duell, 
Sloan & Pearce, 1942. pp.338. Index. $2.75.) This is a study of Amer- 
ican foreign policy through the eyes of a New York Times correspondent who 
has served in Europe and Canada. Nothing fresh is added to our knowledge 
of the subject, although in approaching it from the relationship of the Uinted 
States to the British Empire and in particular Canada, the author does em- 
phasize a different perspective from the usual. In this respect the Canadian 
Prime Minister does not appear in a very complimentary light, but the 
author takes the precaution of letting the record speak for itself although 
through purposely selected extracts. The book is written with clarity and 
with a certain facility in expression, but some of the conclusions, especially 
relative to England, the author might choose to reconsider in the light of 
changes which even a single year has brought. The fact that his publishers 
chose to issue it in such a flimsy binding indicates perhaps that they too re- 
garded the work as somewhat perishable in spite of the usual although 
unwarranted laudation they print on the jacket. LIONEL H. LainG 


The Berlin West African Conference, 1884-1885. ByS.E.Crowe. (Lon- 
don, New York, Toronto: Longmans, Green & Co., 1942. pp. 249. Maps. 
Bibliography. Index. $6.00.) Thisstudy, primarily diplomatic and politi- 
cal and not legal, is the most recent historical treatment of an important 
international conference upon which the oldest monograph was written by 
Jesse 8. Reeves and published in 1894. It devotes eight chapters to the 
background of the Conference and six chapters to its history. Its purpose 
is to present the Conference in its true relation to contemporary history, 
beginning with the background of the negotiation and breakdown of the 
unratified Anglo-Portuguese treaty of February, 1884, which had originated 
through fear of French encroachments in West Africa, and to show the sordid 
and selfish territorial aims of the great Powers and of King Leopold II, of 
Belgium, who were the leading participants both in the Conference and in the 
ceaseless hard bargaining behind closed doors. It is a new revelation of the 
astuteness and duplicity of the dominating Bismarck and the self-seeking in- 
trigues of the astute and deceitful Leopold. The author draws some inter- 
esting and significant conclusions concerning the results of the Conference. 
The study treats in detail the call of the Conference and the discussions of 
the three bases of (1) free commerce, (2) free navigation, and (3) the political 
obligations involved in effective occupation, and also the coincident territo- 
rial negotiations and bilateral agreements of 1885-1886 relating to the estab- 
lishment and delimitation of the Congo Free State. To explain parts of the 
narrative, it adds 13 appendices (pp. 197-223). Following the latter, it has 
notes on sources, both unpublished (original) and secondary (pp. 225-231) 
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and a bibliography (pp. 232-237). Throughout the narrative there are ex- 
tensive footnote references. Its use is also facilitated by three maps and a 
satisfactory index. The author has made a creditable and interesting con- 
tribution to the history of the period. ‘The volume deserves a wide circu- 
lation J. M. CALLAHAN 


Radio Today. By Huth Arno. (Geneva: Geneva Research Centre, 1942. 
pp. 160. Bibliography. 40¢.) The subtitle, The Present State of Broad- 
casting in the World, is more descriptive of the subject-matter of this book. 
The treatment is logical and comprehensive in its concise global survey. 
The book consists of three parts and three annexes. Part A deals with The 
Structure of Broadcasting under organization and financing, transmission, 
programmes, and reception. Part B explores the development of the art 
nationally and internationally grouped in continental areas. In Part C the 
author devotes ten pages to new developments. He is sanguine as to the 
stimulating effect of war uses and ultimate revival of private initiative bal- 
anced by official control. He also appraises highly the future uses of the 
ultra short waves, Frequency Modulation Broadcasting, Facsimile Service 
and Television. In Annex I, listing the 66 most powerful long and medium 
wave stations in 26 countries, there is no station from the United States. 
Annex II significantly classifies nations as to number and density of radio 
homes. As to number, the United States leads with 52,000,000 sets in 29,- 
397,000 homes. Colombia stands 37th and last with 100,000 homes. As to 
density per 1000 inhabitants, Sweden leads with 231.87; the United States 
falls in third place with 223.26, and Colombia in 37th place with 11.36. 
It is noteworthy that in 1938, for the first time, the total number of radio 
sets of 40,800,000 in use with 721 transmitting stations in the United States 
exceeded a total circulation of 39,571,839 of 1936 daily newspapers. The 
text carries footnotes. There is also a short selected bibliography together 
with a list of the publications of the author in the field. Most of these are 
written in French. Several of them treat of broadcasting in the Americas. 
The book is informative, non-technical, and makes a contribution to the 
field. Howarp 8. LeRoy 


A Permanent United Nations. By Amos J. Peaslee. (New York: G. P. 
Putnam’s Sons, 1942. pp. x, 146. Index. $1.50.) In this work Mr. 
Peaslee presents his views looking toward the establishment of some form of 
& permanent union among the nations of the earth. Acknowledging the 
many splendid contributions of the German race, he, nevertheless, concludes 
that for generations Germany ‘“‘has been a chief disturber of the peace of 
the world and the temporary or permanent governing of the German people 
should be undertaken by a United Society of Nations as a governmental or- 
ganization.”” He would define the rights of nations which may not be 
infringed by any superior international authority, and delegate certain es- 
sential powers to international institutions of government of which there 
should be more than at present. The League of Nations system was too 
weak and ‘‘we forsook the American system in the League plan.” For the 
postwar world, therefore, the author would have ‘‘a self-contained, demo- 
cratic World Authority” with “‘adequate powers and instrumentalities and 
with means of financial support.’’ These are some of the conclusions and 
Suggestions gleaned from his own writings and addresses and presented by 
Mr. Peaslee in this thoughtful little volume. J. EUGENE HARLEY 
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National Consciousness. By Walter Sulzbach. (Washington: American 
Council on Public Affairs, 1943. pp. xi, 168. Index. Cloth, $3.00; paper, 
$2.50.) There are certain basic facts of political life which are known to many 
but appreciated by few. One of them seems to be the fact that nations are a 
recent growth in history. The belief of many nationalists that—as Hans 
Kohn puts it in his introduction to Professor Sulzbach’s book—“‘ nationalism 
is innate in man, instinctive and natural and therefore eternal,” is wholly 
unfounded. The day will come, Professor Sulzbach assures us, when na- 
tional consciousness will have meaning for the historians only. It has not 
existed during the greatest part of history and it will not exist forever. He 
reaches this conclusion on the basis of scholarly discussions which emphasize 
the psychological factors that have been instrumental in making real the 
ideas of nationality, nationalism, and national consciousness. In this con- 
nection, Chapters 8 and 9 dealing with The Fighting Impulse and National 
Honor, respectively, will be of particular interest to the reader. In Professor 
Sulzbach’s judgment, the basic problem of the peace conference after this 
war will be the adjustment of national consciousness to post-war conditions. 
While conceding that ‘‘the present war may possibly call a halt to the decay 
of national consciousness” (p. 158), yet the author holds out hope for a 
future which will see the end of unbridled nationalism. The question at 
present, he says, is simply how long national consciousness is still destined 
to determine the fate of mankind, and what can be done to bring about its 
speedy end. Here the author draws an interesting parallel between religious 
wars, on the one hand, and the wars fought in the era of nationalism, on the 
other. Just as religious intolerance has ceased to be a cause of war, so when 
this war is ended the concepts of national honor and prestige, derived from 
the idea of selfish nationalism, may lose their grip upon the mind of men and 
give way to a better, a more rational appreciation of international problems. 

GERHART HUSSERL 


Los Tratados de Montevideo y el Derecho Internacional Privado. By Elias 
Kraiselburd. (Buenos Aires: Editorial Claridad, 1942. pp. 110. Index. 
$1 m/n.) This is a compilation of the original Montevideo Treaties on 
Private International Law of 1889, and the more recent revisions of 1939 and 
1940, signed by Argentina, Uruguay, Peru, Bolivia, Paraguay, Chile, Brasil 
and Colombia. The compilation is very timely and useful. The text of 
these treaties is unavailable in many libraries in the United States. The 
volume contains an informative introduction which goes into their history. 
These treaties deserve to be closely studied, since they reflect more accu- 
rately than any other series of multilateral treaties to which Latin America 
is a party, the strictly Latin American conception of the topics with which 
they deal. 

Los Momentos de Conexion en el Derecho de Nacionalidad. By Juan A. 
Lessing. (Buenos Aires: Imprenta de la Universidad, 1942. pp. 72. Bib- 
liography.) The author of this monograph is one of the best known writers 
in Latin America on the Law of Nationality. He has treated well one of the 
most disputed phases of that difficult subject. To him the doctrine of asso- 
ciation (conexién) seeks to fix the bounds between the competency of the in- 
dividual State, on the one hand, and the restrictions which international law 
imposes on it, on the other. The monograph consists of a short introduc- 
tion, and four brief chapters on the Elements of Association in General (Ch. 
I), the Acquisition of Nationality (Ch. II), the Loss of Nationality (Ch. III), 
and the Effect of Recognized and Deficient Rules (Ch. IV). The writer ex- 
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presses the opinion that no satisfactory basis of agreement has yet emerged 
from the doctrinal discussion of the subject; that it is by no means ripe for 
codification; that the current generalization of the principle of the jus solz 
to the exclusion of the jus sanguinis is contrary to interntaional law; and 
that States are free to choose the system of association most convenient to 
each, and to discard or modify it at will. There isa bibliography and copious 
footnotes. J. InizarryY Y PUENTE 


The Near East. Harris Foundation Lectures. (Chicago: Chicago Uni- 
versity Press, 1942. pp. xiv, 266. Index. $2.50.) This symposium by 
competent authorities provides valuable factual material as well as important 
expressions of opinion concerning conditions in the Near East. Count Sforza 
treats the subject realistically and most interestingly from the point of view 
of a practical statesman. Professor Gibb, of Oxford University, presents the 
topics of Social Change and Arab Unity in a rather speculative and academic 
manner. Professor Baron’s lectures on Prospects of Peace in Palestine really 
amounts to special pleading for the cause of Zionism. Professor Webster, 
of the London School of Economics, presents the subject of British Policy 
in the Near East with considerable objectivity and lack of partisanship. 
There is a fine breadth of view and realism in Professor Quincy Wright’s 
lecture on The Future of the Near East. His advocacy of an “international 
religious reserve” in Palestine would seem to be a much more rational, just 
and feasible solution than the Jewish State favored by Professor Baron. 
The texts of recent important statements and treaty agreements concerning 
the Near East are appended. P. M. B. 


Post-Mortem on Malaya. By Virginia Thompson. I. P. R., International 
Research Series. (New York: Macmillan Co., 1943. pp. xix, 323. $3.00.) 
That the selection of a title for a study on British Malaya after the Japanese 
occupation would involve some embarrassment can readily be understood, 
but that apparently does not explain the title of the book under review. 
The conclusion suggested by the title—that British policy in Malaya was a 
failure and that its failure was largely responsible for the fall of the country 
to the Japanese—is clearly the argument of the study. That the British 
were not able to hold Malaya against Japanese aggression is a fact, but that 
fact alone does not prove that British rule in Malaya was a failure, any more 
than the fall of the Philippines proves the failure of American policy in that 
Asiatic dependency, unless it is assumed that the chief function of colonial 
government is to make dependencies impregnable against military attack. 
Miss Thompson points to some undeniably grave weaknesses in British 
policy. But even if the British had followed a policy in every respect as 
Miss Thompson would have had it, Malaya would still have been a weak 
country militarily. Miss Thompson in this study seems to have lost sight 
of the fundamental problems of the countries of thisregion. The basic prob- 
lems of all the countries of Southeastern Asia are very much alike, and in 
none of these countries have they been solved. There are vicious circles 
in their economic and social structures which are difficult to break. West- 
ern standards of administration and social services (and now some would 
add Western standards of military power) are demanded by all classes, and 
especially by Western liberals and native nationalists. These, however, can- 
not be supported by the native economy but only by Western methods of 
production. Once the Western enterprises have been introduced, the gov- 
ernment becomes financially dependent on them. Moreover, the problem of 
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getting the native population to share in the ownership and management of 
these enterprises is almost insuperable. In this study, sharp, and generally 
not unjust, criticisms are made of individual policies, but nowhere are the 
policies related to each other or viewed as a whole. A clear picture emerges 
from none of the chapters and naturally none from the book. A few tables 
would have improved the book considerably. A chapter on “Tin and Smelt- 
ing’’ does not once mention the smelters. Conspicuously absent from the 
bibliography are government documents and reports. 
Amry VANDENBOSCH 


For Permanent Victory: The Case for an American Arsenal of Peace. By 
Melvin M. Johnson, Jr., and Charles T. Haven. (New York: William Mor- 
row & Co., 1942. pp. 246. $2.50.) This is another of the ‘‘post-war” 
books, so popular today, and may be said to represent the viewpoint of the 
professional military man on the subject. The book does not deal with prob- 
lems of political or economic reorganization, but rather with the problem of 
adequate military preparedness to enforce the future peace and prevent 
aggression. The central theme is that the United States has never been 
well prepared for any of its past wars, that many American lives have been 
needlessly lost for this reason, and that hereafter we should see to it that our 
military establishment is better supplied with modern equipment and trained 
men, and supported by a private industry capable of converting quickly and 
effectively to the production of large quantities of war material. The major 
portion of the book is a historical account of our military preparedness (or 
unpreparedness) in previous wars, the types of armaments used, the relative 
training of our armed forces, the status of our armaments industries, and a 
comparison of our military establishment with those of our enemies. The 
authors conclude that if we are to achieve permanent victory after this war 
we must be prepared, either alone or in coéperation with other States, to 
enforce a system of law and justice among nations. They express no opin- 
ion as to the type of international law enforcing agency to be set up, nor do 
they analyze the political implications involved in such a step. The under- 
lying tenor of the entire volume, however, leans toward a nationalistic ap- 
proach to the problem of security rather than an international approach. 

ELTon ATWATER 


Social Insurance and Allied Services. Report by Sir William Beveridge. 
(New York: Macmillan Co., 1942. pp. 299. $1.00.) This widely heralded 
Beveridge Report is of importance to students of international law because 
of the part it appears to be playing in the discussion of post-war problems. 
For the international law of the future is being thought of not only as involv- 
ing the organization of the political and economic relations of States, but as 
extending even to the establishment of certain standards of social welfare 
within the individual States. The Atlantic Charter, now the Charter of the 
United Nations, pledges the collaboration of its signatories in the interest of 
improved labor standards, economic advancement and social security. The 
author of this Report refers to its proposals as designed to be a practical 
contribution towards the achievement of the ‘‘social security”’ referred to 
in the Atlantic Charter and as covering ground ‘‘ which must be covered, in 
one way or another, in translating the words of the Atlantic Charter into 
deeds.” The proposals of the Report extend the conception of social secur- 
ity to include a plan of abolishing want ‘‘by ensuring that every citizen 
willing to serve according to his powers has at all times an income sufficient 
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to meet his responsibilities.’”” The plan is based upon what is called a ‘‘diag- 
nosis of want,” and its main feature is a scheme of social insurance “‘against 
interruption and destruction of earning power and for special expenditure 
arising at birth, marriage or death.”’ While its specific provisions are di- 
rected towards the situation which the author anticipates will arise in Great 
Britain after the war, the Report approaches its problem in such a compre- 
hensive way as to be of value to those in other countries who have before 
them the same general objective. C. G. FENwIcK 


Italy from Within. By Richard G. Massock. (New York: Macmillan 
Co., 1943. pp. ix, 400. $3.00.) This volume by the former Chief of the 
Rome Bureau of the Associated Press is a lucid and comprehensive account 
of Italian life under Fascism. Special attention is given to Italy’s interna- 
tional relations, particularly during the more recent period from the Stresa 
Conference, which shortly preceded the invasion of Ethiopia, to the declara- 
tion of war against the United States. For the student of international re- 
lations this is the most important period of the Fascist régime, for it was only 
in 1935 that Mussolini, under the pressure of economic difficulties and on the 
assumption that the democracies would not fight, deliberately embarked 
upon a policy of open aggression which was inevitably to result in Italy’s 
declaration of war against the United States. The highlights of this sad 
story are familiar. They are the invasion of Ethiopia, the intervention in 
Spain, Italy’s support of Hitler’s blackmail at Munich, the invasion of Al- 
bania, the tragic farce of non-belligerency, the invasion of Greece, the crea- 
tion of the puppet kingdom of Croatia, and, finally, the loss of Ethiopia and 
the defeats of Libya, both clear premonitions of Mussolini’s impending doom. 
Of each of these events and of many other minor episodes of Italy’s inter- 
national policy, the author explains briefly the historical background and 
gives a factual account in which the relationship between the domestic 
and international policy of Fascism is clearly explained. The book proves 
conclusively that from the very beginning of the crisis which resulted in the 
present war Mussolini was determined to take sides with Germany; it also 
conveys the impression that no serious differences as to Italy’s policy ever 
existed between the King and the Duce. The gradual transformation 
of the German-Italian coéperation into a master and servant relationship 
and the rapid deterioration of Italy’s morale during the present war are 
clearly depicted. Many episodes of Italian life scarcely known within Italy 
itself because of the Fascist censorship are described in this book, which is 
useful reading for everyone who wants to understand Italy’s life under Fas- 
cism and what may happen within that country in the near future. 

ANGELO PIERO SERENI 


i 
| 
i 
a 


370 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


BOOKS RECEIVED * 


Annual Digest and Reports of Public International Law Cases, 1938-1940. Edited by H. 
Lauterpacht. London: Butterworth & Co., 1942. pp. xxxiv, 607. Table of Cases 
Reported. Table of Cases Cited. Index. 55s. 

Askew, William C. Europe and Italy’s Acquisition of Libya, 1911-1912. Durham: Duke 
University Press, 1942. pp. xi, 317. Bibliography. Index. $3.50. 

Bilmanis, Alfred. The Baltic States and the Freedom of the Baltic Sea. [Mimeographed.] 
Washington: Latvian Legation, 1943. pp. 67. Maps. Bibliography. 

Dallin, David J. Soviet Russia’s Foreign Policy, 1939-1942. [Translated by Leon Dennen.] 
New Haven: Yale University Press, 1942. pp. xx, 452. Maps. Index. $3.75. 

Documents on International Affairs, 19388. Vol.I. Edited by Monica Curtis. Issued under 
the auspices of the Royal Institute of International Affairs. London, New York, Toronto: 
Oxford University Press, 1942. pp. xvii, 518. $10.00. 

Flory, William E.S. Prisoners of War. A Study in the Development of International Law. 
Washington: American Council on Public Affairs, 1942. pp.179. Bibliography. Index. 
Cloth edition, $3.25; Paper edition, $2.75. 

Guatemala: Secretaria de Relaciones Exterirores: 

Iibro Blanco. Controversia entre Guatemala y la Gran Breiafia, Relativa a la Convencién 
de 1859, Sobre Asuntos Territoriales. Cuestién de Belice. 
Segunda Serie, III. Guatemala: Tipograffa Nacional, August, 1942. pp. 101-113. 
Segunda Serie, IV. Guatemala: Tipografia Nacional, February, 1943. pp. 117-158. 
Mendoza, José Luis. Inglaterra y Sus Pactos Sobre Belice. Guatemala Tiene Derecho a 
Reivindicar el Territorio Integro de Belice. Guatemala: Tipografia Nacional, 1942. 
pp. 287. Map. Index. 

Gulick, Edward Vose. The Balance of Power. Philadelphia: The Pacifist Research Bureau, 
1943. pp. viii, 59. $.25. 

Higgins, A. Pearce, and C. John Colombos. The International Law of the Sea. London, 
New York, Toronto: Longmans, Green and Co., 1943. pp. xvii, 647. Index. 42s. 

Marchal, Léon. Vichy: Two Years of Deception. New York: Macmillan Co., 1943. pp. 
ix, 251. Index. $2.50. 

Miller, Hunter. San Juan Archipelago. Study of the Joint Occupation of San Juan Island. 
pp. 203. 

Motherwell, Hiram. The Peace We Fight For. New York and London: Harper & Bros., 
1943. pp. xii, 281. Index. $3.00. 

Municipalities and the Law in Action. 1943 Edition. A Record of City Legal Experience 
Covering the First Year of the War. Proceedings of the 1942 War Conference of the National 
Institute of Municipal Law Officers. Washington: National Institute of Municipal Law 
Officers, 1943. pp.611. Index. $7.50. 

National Socialism. Basic Principles, Their Application by the Nazi Party’s Foreign Organi- 
zation, and the Use of Germans Abroad for Nazi Aims. Washington: Government Printing 
Office, 1943. pp. vi, 510. Glossary. Index. $1.00. 

Nussbaum, Arthur. Principles of Private International Law. New York: Oxford University 
Press, 1943. pp. xvi, 288. Table of Cases. Subject Index. $3.50. 

Official Publications of Present-Day Germany. Government, Corporate Organizations and 
the National Socialist Party. With an Outline of the Governmental Structure of Germany. 
Prepared by Otto Neuburger, Division of Documents, Library of Congress. Washington: 
Government Printing Office, 1942. pp. vi, 130. Index. $.20. 

Political Handbook of the World, 1943. Edited by Walter H. Mallory. New York: Harper 
& Bros. (for the Council on Foreign Relations), 1943. pp. 202. $2.50. 


* Mention here does not preclude a later review. 


He 


BOOKS RECEIVED 371 


Schoo, Albert D. Regimen Juridico de las Obligaciones Monetarias Internacionales. Buenos 
Aires: Editorial Guillermo Kraft Ltda.; New York: Joshua B. Powers, Inc., 1940. pp. 
xvi, 1,000. Bibliography. Indices. Paper edition, $7.50; Cloth edition, $9.00. 

Schwarzenberger, Georg. International Law and Totalitarian Lawlessness. London: Jona- 
than Cape, 1943. pp. 168. Indices. 10s. 6d. 

Steiner, Jesse F. Behind the Japanese Mask. New York: Macmillan Co., 1948. pp. 159. 
Index. $2.00. 

Stoner, John E. 8S. O. Levinson and the Pact of Paris. A Study in the Techniques of Influ- 
ence. Chicago: University of Chicago Press, 1943. pp. xvi, 368. Index. $4.00. 

Sturmthal, Adolf. The Tragedy of European Labor, 1918-1939. New York: Columbia Uni- 
versity Press, 1943. pp. xiii, 389. Bibliographical Notes. Index. $3.50. 

Tsiang, I-Mien. The Question of Expatriation in America Prior to 1907. Baltimore: Johns 
Hopkins Press, 1942. pp. 128. Bibliographical Note. Index. Paper edition, $1.50; 
Cloth edition, $2.25. 

War and Post-War Social Security. The Outlines of an Expanded Program. Edited by 

Wilbur J. Cohen. Washington: American Council on Public Affairs, 1942. pp. 89. 

$1.00. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 


AMERICAN Bar ASSOCIATION JOURNAL, March, 1943 (Vol. 29, No. 3). The Extraterritori- 
ality of the United States Armed Forces Abroad (pp. 121-124, 174), J. H. Wigmore. 

AMERICAN ForeIGN SERVICE JOURNAL, February, 1943 (Vol. 20, No. 2). Democracy’s 
Post-War Goals (pp. 57-59, 92-93), W. Fitzmaurice. 

AMERICAN Po.uiticat ScrencE Review, December, 1942 (Vol. 36, No. 6). Power Politics 
and World Organization (pp. 1039-1052), J. H. Herz. 

, February, 1943 (Vol. 37, No. 1). American Government in War-Time: The First 
Year (pp. 18-80), E. S. Corwin, J. Hart, A. W. Bromage, R. E. Cushman, H. L. Childs, 
C. A. Berdahl. 

Foreien Arrarrs, April, 1943 (Vol. 21, No. 3). The Submarine War (pp. 385-400), 
G. F. Eliot; India in the Modern World: A British View (pp. 401-411), Lord Hailey; Italy 
after Mussolini (pp. 412-426), L. Sturzo; Future Controls over German Aviation (pp. 427-439), 
E. Warner; On Our Economic Relations with Britain (pp. 462-475), H. Feis; Yunnan, Pivot 
of Southeast Asia (pp. 476-493), O. Lattimore; Implications of Lend-Lease: Economic Prob- 
lems in the Settlement (pp. 494-504), J. B. Condliffe, Political Dangers in the Settlement (pp. 
505-512), W. Diebold, Jr.; Our Island Hemisphere (pp. 513-523), W. Frank; Good Neighbors 
in the War, and After (pp. 524-534), P. W. Bidwell. 

FRIEDENS-WaRTE, 1942 (Vol. 42, Nos. 4-5). Die Freiheit der Meere (pp. 145-160), H. 
Wehberg; Voélkerrecht und Weltkrise (pp. 161-170), A. Baumgarten; Macht und Recht, 
Psychologisch betrachtet (pp. 170-175), F. Baumgarten-Tramer; Schiffe unter Schweizerflagge 
(pp. 175-178), H. Wehberg; Vereinigungen fiir V dlkervertstandigung 1939-1942 (pp. 183-192); 
Dokumente zur Vorbereitung des kiinftigen Friedens (pp. 193-214). 

INTERNATIONAL LaBour Review, February, 1943 (Vol. 47, No. 2). A People’s Peace in 
the Colonies (pp. 141-168), W. Benson; The Conditions of Employment of Prisoners of War 
(pp. 169-196). 

, March, 1943 (Vol. 47, No. 3). The Réle of Food in Post-War Reconstruction (pp. 
279-296), J. B. Orr; The Recruitment of French Labour for Germany (pp. 312-343). 

JOURNAL OF COMPARATIVE LEGISLATION AND INTERNATIONAL Law, November, 1942 
(Vol. 24, Part II). Some Problems Involved in the Recognition of African Native Law (pp. 
108-113), J. Lewin; Legislation in Exile (pp. 120-130), Czechoslovakia, E. Schwelb, Norway, 
Anonymous. 

NEw CoMMONWEALTH QUARTERLY, January, 1943 (Vol. 8, No.3). Pressure of Population 
as a Factor in International Relations (pp. 87-89), C. B. Fawcett; The Regional Reconstruction 
of Europe (pp. 90-94), A. Cobban; Economic Reconstruction in Eastern Europe (pp. 95-99), 
H. M. Andrews. 

UNIVERSITY OF PENNSYLVANIA Law Review, December, 1942 (Vol. 91, No. 4). Rights 
and Duties of Declarant Aliens (pp. 321-338), M. Koessler. 

Revista PERUANA DE DERECHO INTERNACIONAL, July—August-September, 1942 (Vol. 2, 
No. 5). El Tratado del Derecho Civil Internacional de 1940 (Continuacién) (pp. 383-390), 
J. L. Bustamante y Rivero; Los principios fundamentales del Derecho Internacional y la 
Politica de nuestro tiempo (pp. 391-401), A. Ulloa; Programa analttico provisional del curso de 
Historia Internacional y Diplomdtica Contempordnea, especialmente de América, para 1942, 
en la Universidad Nacional Mayor de San Marcos (pp. 402-421), F. Tudela y Varela; El 
Tratado de Comercio peruano-chileno que acaba de ser ratificado (pp. 422-431), E. G. Barreto; 
Consideraciones al margen de la Conferencia de Control Econémico (pp. 432-446), M. F. 
Mairtua; Derecho de Angaria (pp. 447-451), M. A. de E. Bonnemaison. 

§. Fincu 


372 


A 
T 
T 
P 
J 
E 


